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DECISION AND ORDER AWARDING BENEFITS?

This proceeding arises from a duplicate claim for benefits, under the Black Lung Benefits Act,
30 U.S.C. § 901 et seq., asamended (“Act”), filed on March 10, 1999. The Act and implementing
regulations, 20 C.F.R. parts 410, 718, and 727 (Regulations), provide compensation and other benefits
to:

1. Living cod minerswho aretotaly disabled due to pneumoconiosis and their dependents;
2. Surviving dependents of cod miners whose desth was due to pneumoconios's, and,

! Sections 718.2 and 725.2(c) address the applicability of the new regulations to pending claims.



3. Surviving dependents of cod miners who were totaly disabled due to pneumoconiosis at the
time of their deeth.

The Act and Regulations define pneumoconioss (“black lung disease” or “coa workers
pneumoconiogs’ “CWP’) as a chronic dust disease of the lungs and its sequeae, including respiratory
and pulmonary impairments arising out of coa mine employmertt.

PROCEDURAL HISTORY

The clamant filed hisfirst prior claim for benefits on September 10, 1984. (Director’s Exhibit
(“DX") 38-1). The claim was denied, on February 7, 1985, because the evidence failed to establish
Mr. Ohler’s CWP was caused at least in part by cod mine work or that he was totally disabled due to
pneumoconioss. (DX 38-14). Hissecond clam, filed on January 1, 1991, was denied on May 31,
1991, because he did not establish any of the elements of entitlement or amaterid change of condition,
under § 725.309(d). (DX 39-19).

The clamant filed his present claim for benefits on March 10, 1999. (Director’s Exhibit (“DX”)
1). The claim was approved by the digtrict director, on September 3, 1999, because the evidence
established the elements of entitlement effective 12/99. (DX 36). On January 11, 2000, the employer
requested a hearing before an administrative law judge. (DX 34-35). On March 2, 2000, the case
was referred to the Office of Adminidtrative Law Judges by the Director, Office of Workers
Compensation Programs (OWCP) for aformal hearing. (DX ). | was assigned the case on June 22,
2000. Interim benefits have been paid by the Trust Fund. (DX 40; TR 55).

On October 18, 2000, | held a hearing in Pittsburgh, Pennsylvania, at which the claimant, and
employer were represented by counsa.? No appearance was entered for the Director, Office of
Workman Compensation Programs (OWCP). The parties were afforded the full opportunity to
present evidence and argument. Claimant’ s exhibits (*CX”) 1-8, Director’s exhibits (“DX”) 1-41, and
Employer’s exhibits (*EX”) 1- 8 were admitted into the record. CX 12, EX 9 and 10 were admitted
post-hearing. CX 9, CX 10, and CX 11, al submitted post-hearing were excluded. The employer’s
find argument was submitted on January 26, 2001, five days &fter the effective date of the new Part
718 regulations.

On February 9, 2001, the United States Didtrict Court for the Didtrict of Columbia, issued a
Preliminary Injunction Order, No. 1:00CV 03086, National Mining Associates, et al, v. Chao, et al
(hereinafter “NMA"), which generdly stays the implementation of many of the new regulatory

2 Under Shupe v. Director, OWCP, 12 B.L.R. 1-200, 1-202 (1998)(en banc), the location of aminer’slast coal mine
employment, i.e., here West Virginia, not the state in which the hearing was held, is determinative of the circuit court’s
jurisdiction. Under Kopp v. Director, OWCP, 877 F.2d 307, 309 (4th Cir. 1989), the area the miner was exposed to coal dust is
determinative of the circuit court’sjurisdiction. (TR 74).
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provisions? In response to my Order, the parties submitted briefs concerning the effects of the new
regulations on the outcome of the case. The employer and clamant argued the regulations would affect
the outcome and asked the decision be stayed. The solicitor, on behaf of the Director, OWCP, argued
the regulaions had no effect. The damant faled to relate the regulations to any specific facts of this
case. Without being factualy specific, the employer argued the matter could be affected by the change
in the definition of pneumoconiogs or the digihbility criteriafor disability. Employer’s counsd argued a
denid of due process by application of the new regulations retroactively. He asked that the case be
reopened if the new regulaions are followed. | ddayed issuing my decison until the NMA case was
decided. In August 2001, the Digtrict Court upheld the new regulations.

| SSUES?

I. Whether the miner has had pneumoconiosis as defined by the Act and the
Regulations?

[I. Whether the miner’s pneumoconioss arose out of his cod mine employment?
1. Whether the miner istotaly disabled?

V. Whether the miner’ s disability is due to pneumoconioss?

V. Whether the miner has at least 36 years of cod mine employment?

V1. Whether there has been amaterid change in the claimant’ s condition?

3 However, with respect to claims pending before the Office of Administrative Law Judges (“OALJ"), the Court
wrote:

All claimsfor black lung benefits pending before the Department’ s Office of Administrative Law Judges at

the time of this Order or which become pending within the period set by the Court for briefing, hearing and

decision on the merits, shall be stayed for the duration of the briefing, hearing and decision schedule set by

the Court, except where the adjudicator, after briefing by the parties to the pending claim, determines that

the regulations at issue in the instant lawsuit will not affect the outcome of the case. (Emphasis Added).

4 The employer either stipulated to or withdrew its contest of issues 2, 3, 10, 12, and 13 listed on DX 40. (TR 6-8).
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FINDINGS OF FACT
|. Background
A. Cod Miner®
The parties agreed and | find the dlaimant was a cod miner, within the meaning of § 402(d) of
the Act and § 725.202 of the Regulations,® for at |least twenty-one years. (Hearing Transcript (TR) 55;
DX 1-8; DX 38; DX 39).”

B. Date of Filing

The claimant filed his claim for benefits, under the Act, on March 10, 1999. (DX 1). None of
the Act' sfiling time limitations are gpplicable; thus, the clam wastimely filed.

C. Responsible Operator

Idand Creek Cod Company isthe last employer for whom the claimant worked a cumulative
period of at least one year and is not the properly designated responsible cod mine operator in this

S Former subsection 718.301(a) provided that regular coal mine employment may be established on the basis of any
evidence presented, including the testimony of a claimant or other witnesses and shall not be contingent upon afinding of a
specific number of days of employment within agiven period. 20 C.F.R. § 718.301 now provides that it must be computed as
provided by § 725.101(8)(32). The claimant bears the burden of establishing the length of coal mine employment. Shelesky v.
Director, OWCP, 7 B.L.R. 1-34 (1984). Any reasonable method of computation, supported by substantial evidence, is sufficient
to sustain a finding concerning the length of coal mine employment. See Croucher v. Director, OWCP, 20 B.L.R. 1-67, 1-72
(1996)(en banc); Dawson v. Old Ben Coal Co., 11 B.L.R. 1-58, 1-60 (1988); Vickery v. Director, OWCP, 8 B.L.R. 1-430, 1-432
(1986); Niccoli v. Director, OWCP, 6 B.L.R. 1-910, 1-912 (1984).

6 §725.202 Miner defined; condition of entitlement, miner (Applicable to adjudications on or after Jan. 19, 2001).

(a) Miner defined. A “miner” for the purposes of this part is any person who works or has worked in or around a coal
mine or coal preparation facility in the extraction, preparation, or transportation of coal, and any person who works or
has worked in coal mine construction or maintenance in or around a coal mine or coal preparation facility. There shall
be arebuttable presumption that any person working in or around a coal mine or coal preparation facility is aminer.
This presumption may be rebutted by proof that:

(1) The person was not engaged in the extraction, preparation or transportation of coal while working at the

mine site, or in maintenance or construction of the mine site; or

(2) The individual was not regularly employed in or around a coal mine or coal preparation facility.

(Emphasis added).

7 \Where there is more than one operator for whom the claimant worked a cumulative total of at least one year, 20
C.F.R. § 725.493(a)(1) imposes liahility on the most recent employer. Shedecker v. Island Creek Coal Co., 5B.L.R. 1-91
(1982)(8 725.495(a) for claimsfiled on or after Jan. 19, 2001). One year of coal mine employment may be established by
accumulating intermittent periods of coal mine employment. 20 C.F.R. § 725.493(c))(See § 725.101(32) for adjudications on or
after Jan. 19, 2001). Under 718.301 (effective Jan. 19, 2001), the length of coal mine employment “must” be computed under
725.101(8)(32) criteria
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case, under Subpart F (Subpart G for claims filed on or after Jan. 19, 20018), Part 725 of the
Reguldtions.

D. Dependents’

The clamant has one dependent for purposes of augmentation of benefits under the Act, his
wife, Mary Lou. (DX 1, 10).

E. Persond, Employment and Smoking History*°

The claimant was born on July 16, 1927. (DX 1; TR 49). He married Mary Lou, on August
31, 1951. (DX 1). He most recently clamed to have worked in the cod minesfor thirty-eight and
one-hdf years, i.e., 7/69-1/10/90 at Idand Creek and prior to that or an undetermined time at Bird
Cod and Hillman Coa Company. (DX 1, 2; EX 7). He cdamed about 25 yearsin his 1984 clam and
40 yearsin his 1991 clam. (DX 38-1; DX 39-1). He last worked in the mines, with Idand Creek, in
January 1990. (DX 1; DX 2). Heretired then at age sixty-two. (TR 49). Hetestified he would have
worked until age 65 if he would have had the “air” to do so. (TR 49, 75). He dso had noted shortness
of breath in 1991. (DX 39-1). He had problemswith a productive cough five years before he quit
working. (TR 75). The clamant’slast position in the cod mineswasthat of amotor man, a continuos
miner operator and timberman. (DX 3; Hearing Transcript (TR) 50).

The clamant, as part of his duties, was required to crawl haf mile three hours per day, lift Sx
pounds five hours per day, carry 90 pounds for 100 yards seven to eight times a day, St and stand for
five hoursaday. (DX 3; TR 50). Asamotorman he engaged in very heavy lifting, loading and hauling.
(TR 50). Hetransferred from continuos miner operator to lower-paying motorman to be in better, less
dusty, ar. (TR 53). He could no longer perform hislast cod mine work because of his shortness of
breath. (TR 76).

8 §725.495 Criteriafor determining aresponsible operator. (Applicable to claimsfiled on or after Jan. 19, 2001).

“(8)(1) The operator responsible for the payment of benefitsin a claim adjudicated under this part (the ““responsible
operator") shall be the potentially liable operator, as determined in accordance with § 725.494, that most recently employed the
miner. . . (b) It shall be presumed, in the absence of evidence to the contrary, that the designated responsible operator is capable
of assuming liability for the payment of benefits in accordance with § 725.494(e). . .

(d). . . (when) the operator finally designated as responsible pursuant to § 725.418(d) is not the operator that most
recently employed the miner, the record shall contain a statement from the district director explaining the reasons for such
designation. If the reasons include the most recent employer's failure to meet the conditions of § 725.494(e), the record shall also
contain a statement that the Office has searched the files it maintains pursuant to part 726, and that the Office has no record of
insurance coverage for that employer, or of authorization to self-insure, that meets the conditions of 8 725.494(e)(1) or (€)(2).
Such a statement shall be prima facie evidence that the most recent employer is not financially capable of assuming its liability
for aclaim. In the absence of such a statement, it shall be presumed that the most recent employer is financially capable of
assuming its liability for aclaim.”

9 See 20 C.FR. §8 725.204-725.211.

10 «“TheBL BA, judicial precedent, and the program regulations do not permit an award based solely upon smoking-
induced disability.” 65 Fed. Reg. 79948, No. 245 (Dec. 20, 2000).
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Thereis evidence of record that the claimant’ s respiratory disability may be due, in part, to his
hitory of cigarette smoking. He smoked about a hdf to a pack per day for ayear, no longer, in the
sarvice, in 1953, but not since. (TR 62-63).

Il. Medical Evidence
A. Chest X-rays™

There were thirty-three readings (with three not admitted) of five x-rays, taken between
10/15/84 and 11/04/99. The mgjority of the readings are properly classified for pneumoconios's,
pursuant to 20 C.F.R. § 718.102 (b).'? Fourteen are positive by physicians who, with the exception of
Dr. Schaaf, are board-certified in radiology and B-readers.®® Sixteen readings are negative by
physicians who are either B-readers, board-certified in radiology, or both.*4

Exh.# | Dates: Reading Qualific- | Film ILO I nter pretation or
1. x-ray | Physician ations Qual- | Classif- | Impression
2. read ity ication
DX 38- | 10/15/84 | Onderka BCR 0/1, p/s | Comparedtp 1/31/83 no
9 10/15/84 essential change in diffuse
findings of CWP.
DX 38- | 10/15/84 | Greene B;BCR® |1 1/1, plq,
10 12/16/84 6LZ
DX 02/06/91 | King B; BCR 1 0/0 Mild diffuse interstitial
3916 02/06/91 fibrosis consistent with

mild COPD.

I the absence of evidence to the contrary, compliance with the requirements of Appendix A shall be presumed. 20

CF.R. § 718.102(¢)(effective Jan. 19, 2001).

12| Lo-UICC/Cincinnati Classification of Pneumoconiosis - The most widely used system for the classification and
interpretation of x-rays for the disease pneumoconiosis. This classification scheme was originally devised by the International
Labour Organization (ILO) in 1958 and refined by the International Union Against Cancer (UICQ) in 1964. The scheme
identifies six categories of pneumoconiosis based on type, profusion, and extent of opacitiesin the lungs.

13 | aBelle Process ng Co. v. Swarrow, 72 F.3d 308 (3rd Cir. 1995) at 310, n. 3. “A “B-reader” isaphysician, often a
rediologist, who has demonstrated proficiency in reading x-rays for pneumoconiosis by passing annually an examination
established by the Nationa Institute of Safety and Health and administered by the U.S. Department of Health and Human
Services. See 20 C.F.R. § 718.202(a)(1)(ii)(E); 42 C.F.R. 837.51.

14 cranor v. Peabody Coal Co., 21 B.L.R. 1-201, BRB No. 97-1668 (Oct. 29, 1999) on recon. 22 B.L.R. 1-1 (Oct. 29,
1999)(En banc). Judge did not err considering a physician’s x-ray interpretation “ as positive for the existence of pneumoconiosis
pursuant to Section 718.202(a)(1) without considering the doctor’s comment.” The doctor reported the category |
pneumoconiosis found on x-ray was not CWP. The Board finds this comment “merely addresses the source of the diagnosed
pneumoconiosis (& must be addressed under 20 C.F.R. § 718.203, causation).”

15 Accordi ng to DX 29.



Exh.# | Dates: Reading Qualific- | Film ILO I nter pretation or
1. x-ray | Physician ations Qual- | Classif- | Impression
2. read ity ication
EX 1 02/06/91 | Wiot B%; BCR |2 No evidence of CWP. Ill-
defined densities both
05/01/00 bases unrelated to coal
dust exposure, but
etiology unknown
EX 3 02/06/91 | Hno B;BCI(P) |1 0/0 Severe diffuse pulmonary
06/27/00 fibrosis middle & lower
LZ not representing
CWP.
EX 4, 02/06/91 | W.K.C. Morgan | B 1 1/1, t/s, | Noevidenceof CWP. No
EX 9, | 07/20/00 412 definite emphysema
' Fibrosing alveolitis or
p. 62-3 early interstitial fibrosis
inconsistent with dust.
CX 4 02/06/91 | Mathur B; BCR 1 /1, plq,
08/20/00 6LZ
CX9 02/06/91 | Brandon B; BCR 3 2/3, ulu, | &
not ad- | 11/30/00 6LZ
mitted
DX 16 | 05/26/99 | Mitd B; BCR 1 2/1, t/t, 4 | No active pulmonary
05/27/99 LZ disease. Dr. Morgan
states t/t opacities are not
seenin CWP. (DX 32).
DX 17 | 05/26/99 | P. Barrett B;BCR |2 2/1,t/s, | Coem
08/20/99 6LZ
DX 26 | 05/26/99 | Fno B;BCI(P) | 1 0/0 Severe pulmonary fibrosis
11/09/99 mid & lower LZ not
indicative of CWP.
DX 28 | 05/26/99 | Wiot B; BCR 1 em; IPF; not CWP. Not
12/01/99 characteristic of
asbestosis. (DX 28).
DX 30 | 05/26/99 | Spitz BY;BCR |1 No evidence of CWP.
12/08/99 Compatible with IPF/UIP

not from asbestosis. |h.

16 The B-reader certificate submitted a DX 28 expired 6/30/99 prior to Dr. Wiot's readings athough he indicated on
the reading forms that he was a B-reader.

 pr, Spitz' s resume shows his B-reader status ended 4/30/97, yet he indicates on each reading hisis a B-reader. (DX

30).
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Exh.# | Dates: Reading Qualific- | Film ILO I nter pretation or
1. x-ray | Physician ations Qual- | Classif- | Impression
2. read ity ication
DX 32 | 05/26/99 | W.K.C.Morgan | B 1 Y, 6 LZ | em;hi; recticular
01/26/00 nodulation pattern.
Consistent with other
disease (not dust). Idio PF
suggested.
CX5 05/26/99 | Mathur B; BCR 1 Y, plg, 6 | &
08/20/00 LZ
CX 10 | 05/26/99 | Brandon B; BCR 2 33, wu, | ax
not ad- | 11/30/00 6LZ
mitted
DX 31, | 05/26/99 | Meyer B; BCR 1 Irregular opacity
12/24/99 consistent with
UIP/1diopathic PF not
CWP.
DX 13, | 07/01/99 | Schaaf BCIP) |1 Vs, , pls, | Consistent with CWP.
CX 12, | 07/01/99 6LZ
pp. 23,
75
DX 26 | 07/01/99 | FHno B; BCI(P) | 1 0/0 Severe Pulmonary
11/09/99 Fibrosismid & lower LZ
not indicative of CWP.
DX 28 | 07/01/99 | Wiot B; BCR 1 No CWP. Em; IPF. Not
characteristic of
12/01/99 ashestosis. (DX 28).
DX 30 | 07/01/99 | Spitz B; BCR 2 No evidence of CWP.
12/08/99 Compatible with
Interstitial PF not from
asbestosis.
DX 31 | 07/0/99 | Meyer B; BCR 2 No evidence of CWP.
12/24/99 Compatible with
IPF/UIP. Ho; hi.
DX 32 | 07/01/99 | W.K.C.Morgan | B 3 1/1,t/s, | Em;hi; reticular
01/26/00 6LZ nodul ation pattern.
Consistent with other
disease (not dust). Idio PF
suggested.
CX1 07/01/99 | Mathur B; BCR 2 22, glr,
03/25/00 6LZ




Exh.# | Dates: Reading Qualific- | Film ILO I nter pretation or
1. x-ray | Physician ations Qual- | Classif- | Impression
2. read ity ication
CX 6 07/01/99 | Brandon B; BCR 2 33, ur, |a
08/15/00 6LZ
DX 26, | 11/04/99 | FHno B 1 0/0 Severe Pulmonary
EX 10 11/09/99 Fibrosismid & lower LZ
p 45 4’6 not indicative of CWP.
DX 28 | 11/04/99 | Wiot B; BCR 1 em; IPF; no CWP
12/01/99
DX 30 | 11/04/99 | Spitz B; BCR 1 No evidence of CWP.
Compatible with |PF not
12/08/99 from asbestosis. (DX 30).
DX 31 | 11/04/99 | Meyer B; BCR 2 ca; ho; hi; consistent with
12/24/99 IPF/UIP not CWP. Can't
exclude malignancy.
DX 32 | 11/04/99 | W.K.C. Morgan | B 2 Yo,6 LZ | em; hi; reticular
nodulation pattern. Idio
01/26/99 PF suggested. Early
honeycombing.
CX 2 11/04/99 | Mathur B; BCR 1 2/3, glr,
03/25/99 6LZ
CX7 11/04/99 | Brandon B; BCR 2 33, ur, |a
08/18/00 6LZ
CX 11 | 11/04/99 | Schaaf 2/2, g/p | Obiected to by employer.
post- 11/20/00
hearing
not
admit-
ted

* A- A-reader; B- B-reader; BCR- board-certified radiologist; BCP-board-certified pulmonologist; BCl= board-certified internal
medicine; BCI(P)= board-certified internal medicine with pulmonary medicine sub-specialty. Readers who are board-certified
radiologists and/ or B-readers are classified as the most qualified. See Mullins Coal Co. v. Director, OWCP, 484 U.S. 135, 145 n.
16, 108 S.Ct. 427,433 N.16, 98 L.Ed. 2d 450 (1987) and, Old Ben Coal Co. v. Battram, 7 F.3d 1273, 1276 n.2 (7th Cir. 1993).
B-readers need not be radiologists.

** The existence of pneumoconiosis may be established by chest x-rays classified as category 1, 2, 3, A, B, or C according to
ILO-U/C International Classification of Radiographs. A chest x-ray classified as category “0,” including subcategories 0/-, 0/0,
0/1, does not constitute evidence of pneumoconiosis. 20 C.F.R. § 718.102(b). In some instances, it is proper for the judge to
infer a negative interpretation where the reading does not mention the presence of pneumoconiosis. Yeager v. Bethlehem Mines
Corp., 6 B.L.R. 1-307 (1983)(Under Part 727 of the Regulations) and Billings v. Harlan #4 Coal Co., BRB No. 94-3721 (June
19, 1997))(en banc)(Unpublished). If no categories are chosen, in box 2B(c) of the x-ray form, then the x-ray report is not
classified according to the standards adopted by the regulations and cannot, therefore, support a finding of pneumoconiosis.



B. Pulmonary Function Studies'®

Pulmonary Function Studies (* PFS’) are tests performed to measure the degree of impairment
of pulmonary function. They range from smple tests of ventilation to very sophigticated examinations
requiring complicated equipment. The most frequently performed tests measure forced vita capacity
(FVC), forced expiratory volume in one-second (FEV ;) and maximum voluntary ventilation (MVV).

Physician Age FEV, MVV FvC Tra- Com- Qualify Dr.'s

Date Height cings | prehen- £ Impression

Exh.# sion Conf-

Cgoper- orm**
ation

Bloom 57 269 |105.36|3.71 Good | No* Suggests early obstruc-

10/15/84 69" tive pulmonary impair-
ment. Fino finds nor-

DX 38-6 Good mal ruling out obstruc-
tion, restriction, or
ventilatory impair-
ment. (DX 29). Dr.
Morgan finds normal.
(DX 32; EX 9, p. 75).
Dr. Spagnolo suggests
mild airflow obstruc-
tion, but no restriction.
(EX 5).

St 62 2.49 93 341 | Yes No* Dr. Morgan finds test

Frances 68" valid. (DX 32). Dr.
Spagnolo finds no

04/17/90 evidence of chronic

DX 25, 39 fixed obstruction or

restriction. (EX 5).

18 §718.103 (a)(Effective for tests conducted after Jan. 19, 2001(see 718.101(b))), provides: “ Any report of
pulmonary function tests submitted in connection with a claim for benefits shall record the results of flow versus volume
(flow-volumeloop).” 65 Fed. Reg. 80047 (Dec. 20, 2000). In the case of a deceased miner, where no pulmonary function tests
arein substantial compliance with paragraphs (a) and (b) and Appendix B, noncomplying tests may form the basis for afinding
if, in the opinion of the adjudication officer, the tests demonstrate technically valid results obtained with good cooperation of the

miner. 20 C.F.R. § 718.103(c).
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Physician Age FEV, MVV FvC Tra- Com- Qualify Dr.s

Date Height cings | prehen- * Impression

Exh# £ Conf-

Cooper - e
ation
Parcinski 62 242 116.36 | 3.24 | Yes | Good No* Mild obstructive
02/06/91 68" 130.03 impairment. Fino finds
' PFSinvalid dueto

DX 39-11 2.36+ | + 3.20+ Good No* premature termination
of exhalation & lack of
reproducibility on
tracings. Fino finds no
ventilatory impairment.
(DX 29). Dr. Lantus
finds PFS technically
acceptable. (DX 39-
15). Dr. Spagnolo finds
no obstructive impair-
ment but can not
determine if arestric-
tion exists. (EX 5).

St 65 2.26 92 325 |Yes No* Dr. Spagnolo finds no

Frances 68" evidence of chronic
obstruction or

03/25/93 restriction. (EX 5).

DX 25

Mdhotra | 71 2.23 88 335 | Yes | Good No* No post-bronchodilator

04/12/99 | 66.5" Good gfca;j:g of dysprea

DX 11 '

evidence of chronic
fixed obstruction or
restriction but there
may be very mild
airflow obstruction.
(EX 5). Dr. Morgan
finds a gradually wors-
ening lung function
with amild restrictive
impairment. (EX 9, p.
81).
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Physician Age FEV, MVV FvC Tra- Com- Qualify Dr.'s
Date Height cings | prehen- * Impression
Exh# sion Conf-
Cgoper- e
ation

Schaaf 72 2.08 83 332 |Yes | Good No* Schaaf finds abnormal
07/01/99 67" with mild obstructive
DX 13 212+ |77+ | 337+ NO* | g amon oo

struction but normal
vital capacity. (DX
13). Hefinds PFS
valid. (CX 12, p. 22).
Dr. Morgan agrees
there may be mild
obstruction. (DX 32;
EX 9, p. 82). Dr. Spag-
nolo finds no evidence
of restriction, but there
may be very mild air-
flow obstruction. (EX
5).

Fino 72 1.96 75 3.14 No* Malhotrafinds
11/04/99 oe7" Good abnormal FEV-1 &

FVC. (Dep. 45-6). Dr.
DX 26 1.99+ | 80+ 3.32+ No* Spagnolo finds no evid-

ence of restriction, but
there may be very mild
airflow obstruction.
(EX 5).

* A “qualifying” pulmonary study or arterial blood gas study yields values which are equal to or less than the applicable table
values set forth in Appendices B and C of Part 718.
** A study “ conforms’ if it complies with applicable quality standards (found in 20 C.F.R. § 718.103(b) and (c)). (see Old Ben
Coal Co. v. Battram, 7 F.3d. 1273, 1276 (7th Cir. 1993)). A judge may infer, in the absence of evidence to the contrary, that the
results reported represent the best of threetrials. Braden v. Director, OWCP, 6 B.L.R. 1-1083 (1984). A study which is not
accompanied by three tracings may be discredited. Estesv. Director, OWCP, 7 B.L.R. 1-414 (1984).
+Post-bronchodilator.
Appendix B (Effective Jan. 19, 2001 for tests on or after that date) states: “(2) The administration of pulmonary

function tests shall conform to the following criteria:

(i) Tests shall not be performed during or soon after an acute respiratory illness. . .”

Appendix B (Effective Jan. 19, 2001), (2)(ii)(G): Effort is deemed “unacceptable” when the subject “[H]as an excessive
variability between the three acceptable curves. The variation between the two largest FEV 1's of the three acceptable tracings
should not exceed 5 percent of the largest FEV1 or 100 ml, whichever is greater. As individuals with obstructive disease or rapid
declinein lung function will be less likely to achieve this degree of reproducibility, tests not meeting this criterion may still be
submitted for consideration in support of a claim for black lung benefits. Failure to meet this standard should be clearly noted in
the test report by the physician conducting or reviewing the test.” (Emphasis added).
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For aminer of the claimant’s height of sixty-seven inches, § 718.204(b)(2)(i) requiresan FEV,
equal to or lessthan 1.63 for amae 72 years of age.’® If such an FEV, is shown, there must bein
addition, an FVC equd to or lessthan 2.12 or an MVV equa to or lessthan 65; or aratio equa to or
less than 55% when the results of the FEV 1 test are divided by the results of the FV C test. Qudifying
vaues for other ages and heights are as depicted in the table below. The FEV,/FVC ratio requirement
remains constant.

Height | age FEV, FVC MVV
69" |57 2.01

68" |62 1.87

68" |65 1.82

665" |71 1.60

67" |72 1.63 2.12 65

C. Arteid Blood Gas Studies®

Blood gas studies are performed to detect an impairment in the process of aveolar gas
exchange. This defect will manifest itsdlf primarily asafdl in arterid oxygen tengon ether a rest or
during exercise. A lower leve of oxygen (O2) compared to carbon dioxide (CO2) in the blood
indicates a deficiency in the trandfer of gases through the aveoli which will leave the miner disabled.

Date Physician PCO, PO, Qualify | Physician
Ex.# Impression

10/15/84 Bloom 39 62 No Fino finds mild hypoxia.

DX 38-8 (DX 29; EX 10, p. 75). Dr.

Morgan finds mild hypoxia.
Al+ 66+ No+ (DX 32; EX 9, p. 75-6).

Schaaf finds significant
hypoxemia. (CX 12, p. 35).

19 The fact-finder must resolve conflicti ng heights of the miner on the ventilatory study reportsin the claim.
Protopappasv. Director, OWCP, 6 B.L.R. 1-221 (1983). Thisis particularly true when the discrepancies may affect whether or
not the test are “qualifying.” Toler v. Eastern Associated Coal Co., 43 F.3d 3 (4th Cir. 1995). | find the miner is 67.5" here, his
average reported height.

20 20 C.F.R. § 718.105 setsthe quality standards for blood gas studies.
20 C.F.R. § 718.204(b)(2) permits the use of such studies to establish “total disability.” It provides:
In the absence of contrary probative evidence, evidence which meets the standards of either paragraphs
(b)(2)(i), (ii), (iii), or (iv) of this section shall establish aminer’stotal disability: . ..

(2)(ii) Arterial blood gas tests show the values listed in Appendix C to thispart . . .
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Date
Ex.#

Physician

PCO,

Qualify

Physician
Impression

02/06/91
DX 39-14

Parcinski

38

32+

60

64+

Yes

Yest

Dr. Morgan finds
suggestion of moderate
hypoxia. (DX 32). Morgan
says obesity affectstest. Dr.
Lantos finds test acceptable.
(DX 32). Fino agreesit's
mild hypoxemiawhich, at
rest, isnot debilitating. (EX
10, p. 72).

05/26/99
DX 11, 14

Pickerill
BCI(P))

36

39+

66

40+

No

Yest

Dr. Mahotrafinds resting
hypoxemia on exercise.

Mild reduction in PO,
resting & severe reduction
on exercise. Dr. Ranavaya
finds test acceptable. (DX
14). Mahotra finds valid.
(Dep. 30). Dr. Spagnolo
questions validity. (EX 5).
Morgan finds exercise res-
ponse consistent with fibro-
sing alvedlitis. (EX 9, p. 79).
Dr. Fino may have found
thisinvalid. (EX 10, p. 69).

11/04/99
DX 26, Ex
10, p. 29

Fino (BCI(P))

39

55

Yes

Abnormal. Moderately
severe hypoxia. Mahotra
finds significantly bad
results. (Dep. 45-6). Dr.
Morgan finds worsening
progression characteristic of
fibrosing aveolitis. (EX 9, p.
83).

+ Results, if any, after exercise. Exercise studies are not required if medically contraindicated. 20 C.F.R. § 718.105(b).
Appendix C to Part 718 (Effective Jan. 19, 2001) states: “Tests shall not be performed during or soon after an acute respiratory

or cardiac illness.”

D. Phydcians Reports

A determination of the existence of pneumoconioss may be madeif aphysician, exercisng
sound medicd judgment, notwithstanding a negative x-ray, finds that the miner suffers or suffered from
pneumoconiosis. 20 C.F.R. § 718.202(a)(4). Wheretotal disability cannot be established, under 20
C.F.R 8§ 718.204(b)(2)(i) through (iii), or where pulmonary function tests and/or blood gas studies are
medicaly contraindicated, total disability may be nevertheless found, if a physician, exercisng reasoned
medica judgment, based on medicaly acceptable clinica and |aboratory diagnostic techniques,
concludes that a miner’ s respiratory or pulmonary condition prevents or prevented the miner from
engaging in employment, i.e.,, performing his usud coa mine work or comparable and gainful work. 8

718.204(b).
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Dr. Marvin Bloom, whose credentias are unknown, examined the miner on October 15, 1984.
(DX 38-6). He noted aone year pack per day smoking history ending in 1958 and about 38 years of
cod mine employment. Based upon higtory, examination, negetive (“0/1") X-ray, non-qualifying PFS,
and anon-quaifying AGS, he concluded it was a normd cardio-pulmonary examination.

Dr. Richard Parcinski, whose qualifications are unknown, examined the miner on 02/06/91
and submitted areport. (DX 39-13). Mr. Ohler complained of dyspnea difficulty waking up hills. He
noted a non-smoking history and a 20 year cod mine employment history. He observed diffuse
bilatera fibrotic crackles on examination. Based on a negative X-ray, non-qudifying PFS showing a
mild obstructive defect, qualifying AGS showing mild hypoxemia, examination, normd EKG, and
history, Dr. Parcinski idiopathic interdtitid pulmonary fibrosis)”IPF’) of unknown etiology.?* He found
only amild imparment from the | PF.

Dr. Vijay K. Mahotrais board-certified in internal medicine. His report, based upon his
examination of the claimant, on April 12, 1999, notes a least 31 years of cod mine employment and a
non-smoking higory. (DX 12). Dr. Mahotra noted the miner’s complaint that he could only walk four
blocks on leve ground, climb thirteen steps or go 200 feet uphill without being impacted by his
affliction. He recommended referrd for hypoxemia

Basad on examination, history, arterid blood gases, a non-qudifying pulmonary function sudy
showing severe smdl airway disease, and a positive (“2/1") chest X-ray, Dr. Mahotra diagnosed CWP
due to cod dust exposure and found the miner totally disabled from the same. (DX 12).

Dr. Mahotra was deposed on December 9, 1999. (DX 27). He has extensive experience
treating cod miners. Dr. Mahotrareiterated the substance of his earlier report. He testified he had
reviewed additiona reports, i.e., those of Drs. Fino and Schaaf. (Dep. 44). He explained CWP gtarts
asagmdl airways disease and in most cases progresses on to large airways disease initidly causing
obgtructive impairment then later restrictive impairment. Once the cod dust particle becomes
embedded in lung tissue, the process continues despite cessation of exposure. (DX 27 p. 10). It
affects blood gas transfer because the scarred lung tissue impairs the transfer of O2 from the dveali to
the blood vessels. CWPisnot a“reversible’ disease so, in most cases, bronchodilators redlly do not
improveit. (Dep. 20). He explained the various types of emphysema. (Dep. 64).

According to Dr. Mahotra, Mr. Ohler’ s expiratory rhonchi were consistent with obstructive
lung disease and CWP. (Dep. 21). He expressed concern over the shape and size of the opacities
shown by X-ray noting CWP normally yields rounded opacities and normally beginsin the upper lung
zones. Yet, Mr. Ohler had fibrotic lung changes which could not be otherwise explained and one with
CWP may have irregular-shaped opacities. (Dep. 25-29, 59). Moreover, subsequent X-rays, read by
Drs. Mitd and Barrett, showed involvement of additional lung zones. (Dep. 54). He noted Mr.
Ohler’ s lung disease could be ashestos's, slicoss, or anthracos's because of his cod mine exposures,
but the only way to diagnose those afflictionsis viaautopsy. (Dep. 29). Itisnot likely ashestoss.

2L« Hypoxemia” is defined as “deficient oxygenation of the blood; hypoxia.” “Hypoxid’ is defined as a“reduction of
oxygen supply to tissue below physiological levels despite adequate perfusion of the tissue by blood.” DORLAND’S
ILLUSTRATED M EDICAL DICTIONARY, 28TH ED. (1994) at 812.
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(Dep. 60). Mr. Ohler’sinhdation of sand, anthracite and silica, on the job, might account for him
showing more linear than rounded opacities. (Dep. 61). He discussed Mr. Ohler’'s PFS. (Dep. 29-
37). HisMVV shows severe small airways disease and moderate obstructive disease. (Dep. 36). Dr.
Malhotra discussed Mr. Ohler’ s “sgnificantly abnorma” AGS showing moderate hypoxemia. (Dep.
38-43). Mr. Ohler has no cardiac problem. (Dep. 43-44).

Dr. Fino's tests were consistent with pulmonary fibrosis, according to Dr. Mahotra. (Dep.
46). He disagreed with the former’s conclusion it was “idiopathic.” because it's clear cause was 39
years of cod mine employment dust exposure ruling out other potential causes. (Dep. 46-47).
Moreover, he does not believe Mr. Ohler suffers from |PF because it is an ingdious disease which
begins dowly at a much younger age. (Dep. 49). Mr. Ohler lacks the symptoms of IPF, i.e., cyanoss
and huge clubbing. He bdieves Dr. Fino diagnosed | PF because of his*0/0" reading of an X-ray.
(Dep. 59). Dr. Mdhotra admitted, on cross-examination, it would be unusua to some degree for one
to suffer from this degree of abnormdity with acategory “2" X-ray. (Dep. 52). His obstructive and
restrictive lung disease are consstent with a cod dust diseasg, i.e., CWP. (Dep. 58).

Dr. W. K. C. Morgan, amember of anumber of societies, isa B-reader and very well
published in the field of pulmonary diseases, including CWP and other occupationa lung diseases?
(DX 32). Hereceived his medica education in the United Kingdom in the early 1950's and has
worked with those afflicted with occupationd lung diseases. He testified his credentids are the
equivaent of board-certification. Dr. Morgan has extengve experience dedling with cod miners. His
consultation report, dated February 16, 2000, based upon review of enumerated medica information of
the claimant, notes 38.5 years of cod mine employment and afive-year pack per day smoking history
reported to Dr. Bloom. He observes Mr. Ohler told Drs. Ma hotra and Schaaf he had never smoked.

Dr. Morgan disagreed with Dr. Mahotra s statement that CWP gtartsin the smdl airways and
progressesto the large airway. (DX 32; EX 9, p. 84-5). He saysthelarge airways are involved only
by bronchitis. Nor was Dr. Ma hotra correct concerning CWP progression- “It certainly does not
progress after exposure has ceased with the exception of some subjects who have PMF.” Dr. Morgan,
unlike Dr. Mahotra believes the miner was overweight. He notes Dr. Mahotra found expiratory
rhonchi, which are not explained by CWP and generdly are found in asthma and bronchitis. Others
found crackles which are virtudly aways heard on inspiration. He believes Dr. Mahotra was “ poorly
informed concerning the type of opacities seen in CWP. He wrote idiopathic pulmonary fibrosisisan
affliction which is as common in housewives and bank teller as cod miners. Thereisno causal
relationship between cod mine dust inhdation and interdtitid pulmonary fibrosis. He suggests Dr.
Mahotra did not know the difference between foca and centriacinar emphysema. Dr. Spagnolo agrees
with Dr. Morgan’s assessment of Dr. Mahotra s opinion. (EX 5).

Dr. Morgan finds the miner undoubtedly has developed idiopathic pulmonary fibrosis or
“fibroging dvedlitis” commonly found in those over 50. Studies suggesting it is more frequent in cod
miners are flawed. He opinesthat Mr. Ohler’s condition clearly developed between 1996 to 1997 and
isprogressing. Since he had no evidence of CWP when he stopped mining, “any deterioraion in his

22 The claimant accepted Dr. Morgan as an expert witness and | find he was so qualified. (TR 36).
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lung function cannot have occurred as aresult of his exposureto cod dust.” The mild obgtruction in
1999 could be related to his prior smoking. He has a moderate imparment due to fibrosing dveolitis, a
form of pulmonary fibross. Heistotaly impaired partly because of hisage, “but mainly because of his
interdtitial fibross unrelated to CWP or his occupation. (DX 32).

Dr. Morgan testified at a deposition, on October 6, 2000 and on November 16, 2000.2 (EX
8and 9). He reiterated his credentials and the substance of his earlier report. He responded, at length
concerning the article he co-authored, * Airway Obstruction, Coal Mining and Disability” and added the
paper reflects his current opinions recognizing that some circumstances have changed since 1994. (EX
8, pp. 12-18; EX 9, p. 93-96). He regards smple CWP as “a disease induced by the inhalation of
cod dust and the tissue' sreaction to its presence” He observed the legd definition includes slicoss
which may or may not worsen post-cod mining with further sllica exposure and industria bronchitis
which generally improves after exposure ceases. (EX 8, pp. 21, 25). CWPisnot aform of interdtitia
fibrotic disease of the lung, but anodular fibrosis of the lung. (EX 9, p. 131).

Dr. Morgan believes smple CWP does not progress post-exposure, but a category “2/3", and
uncommonly category “1", can become complicated CWP or PMF. (EX 8, p. 22-23, 27-28, 50, 138,
155). Later, hetestified CWPisaprogressve diseaseif one's exposure continues, except for those,
category “2" or “3", who develop PMF without continued exposure. (EX 9, pp. 86, 138, 155). Dr.
Morgan testified that Smple medica CWP only progresses radiographicaly if the miner continues
exposureto cod dust. (EX 9, p. 136). He explained smple CWP and ssimple slicoss differ, in that he
has seen miners afflicted with silicosis worsen for three to four years after exposure ceased then
sabilize. (EX 9, p. 86, 155).

According to Dr. Morgan, no one knows what causes smple CWP to progress into
complicated CWP. (EX 8§, p. 25). If complicated CWP, an uncommon disease, appears, it is usudly
within five years of cessation and usudly in younger miners. (EX 8, p. 27). It took over ten pages of
deposition testimony for Dr. Morgan to respond to questioning finally expressing his belief that dthough
it is uncommon, one with category “1" X-ray evidence of CWP can, but rarely does, have disabling
pulmonary dysfunction. (EX 8, pp. 27-39, 50). X-ray category “2/3" will cause areduction in PO2 in
some persons, bt it is exceedingly uncommon in non-smoking radiographic category “1" cases. (EX
8, p. 39-40). In non-smokers, it is exceedingly uncommon for radiographic category “1" CWP for a
reduction in PAO2 levels. (EX 8, p. 40). In categories“2/3" there is some mild arteriole hypoxemia.
(EX 8, p. 41). He explained how CWP affects gas exchange. (EX 9, pp. 97-98). Asde from
category “1" and “2" CWP which show little effect, there is a correlation between the worsening of
CWP and fdling PO2 levels. (EX 9, pp. 98). Ordinarily, those with category “0" or “1" CWP have
norma AGS. (EX 9, p. 99). Heisaware of literature showing category “0" or “1" CWPs have
uncommonly shown blood gas abnormadlities on exercise. (EX 9, p. 100). Dr. Morgan opined obesity
is manifested by aredtrictive lung impairment. (EX 9, p. 101). The worse the obesity the worse the
regriction. (EX 9, p. 102). Dr. Morgan was unaware of literature which suggests CWP can be
associated with increased pulmonary hypertenson. (EX 9, p. 152). He generdly agreed with the
standards referenced in exhibit 3 to EX 9, pathology standards. (EX 9, p. 153).

23 |t would be useful for counsel to advise expert witnesses to refrain from being argumentative with opposing counsel
whose duty it isto ascertain their professional knowledge and the bases for their opinions.
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Dr. Morgan admitted, on reflection, that his* obesity” explanation for the abnormal 1991 AGS,
may not have been entirdy accurate Snce it wasin fact the miner’s early fibrosing aveolitis which was
responsible for the abnormality. (EX 9, p. 126-130, 149). The miner’sweight now has negligible
impact. (EX 9, p. 150).

Dr. Morgan testified that the changes he observed on the miner’s X-rays were consstent with
fibrosng dvedlitis or idiopathic pulmonary fibross, which generdly occursin the ederly and is unrdlated
to cod mining. (EX 9, p. 66, 73). The disease is characterized by irregular opacitiesin the lower
zones which gradualy work upwards and by crackles. (EX 9). He bdlievesthere is no question the
miner has atotaly disabling pulmonary impairment, i.e,, fibrosng dveolitis, which nobody knows the
causeof. (EX 9, p. 87-89). Although it isdifficult to say, the miner’s disability probably began around
199110 1992. (EX 9, p. 151). He opined it was not caused by his cod dust exposure because it
occursin the generd population. (EX 9, p. 89). The miner does not have sarcoidosis. (EX 9, p. 143).

Dr. John T. Schaf, is board-certified in critica care medicine and internal medicine with a
sub-specidty in pulmonary medicine. His report, based upon his examination of the clamant, on July 1,
1999, notes 38.5 years of underground coa mine employment and a non-smoking history. (DX 13).
Dr. Scheef related the miner’s complaint that he could not walk uphill or up eight steps without
stopping, dthough he was okay on the level. The miner reported breathing problems when he was il
mining. (DX 13).

Based on examination , history, a nonqudifying pulmonary function study showing mild arflow
obstruction but norma vital capacity and a (“%2") positive chest X-ray, Dr. Schaaf diagnosed CWP and
found his disabling dyspnea due to CWP. (DX 13). He added, “In addition, there is no dternative
explanation for his breathlessness save to evoke the obvious lung disease that he aready has, i.e,, cod
workers pneumoconioss” (DX 13).

Dr. Scheef tedtified at a deposition on November 20, 2000, which was admitted post-hearing.
(CX 12). Hereterated his credentids and the substance of his earlier report. He testified he actively
treets patients with various pulmonary afflictions. Since hisreport he reviewed additional enumerated
materias including portions of Dr. Morgan's deposition. He observed Mr. Ohler had been exposed to
both rock dust and cod dust in his mining career. (CX 12, p. 17). Hedid not find him obese or
overweight, but did not ascertain hisided weight. (CX 12, pp. 17, 69). In fact, he disagreed with Dr.
Morgan's assessment that the miner’ sweight played any rolein hisimpairment. (CX 12, p. 42-50,
68). He testified concerning the crackles, sounds associated with interdtitial lung disease, such as | PF,
he observed on examination of the miner. (CX 12, pp. 19-21, 73). He believes CWP can show both
rounded and irregular opacities on X-ray and medica literature reflects the same. (CX 12, p. 25-28,
76-79, 98). Hewas not aware of any etiology for the miner’ sinterdtitia fibross other than cod mine
dust exposure. (CX 12, p. 29). If Mr. Ohler had afive pack-year smoking history it would have little
sgnificance. 9CX 12, p. 31-32). He added that the miner’s 1999 AGS results are consistent with
smple CWP. (CX 12, p. 33). His 1984 and 1991 AGS showed borderline impairments. (CX 12, p.
34).
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Dr. Schaaf defined IPF and ruled it out here. (CX 12, pp. 36, 86-89). He could not imagine
the miner had IPF in 1984 and till be living; rather it must have been CWP. (CX 12, p. 39-40, 81).
He observed there is no requirement that CWP first appear on X-ray in the upper lung zones, but the
traditional description isthat it tendsto bethere. (CX 12, pp. 51-52). Simple CWP can progress
post-coal dust exposure and cause worsening pulmonary function. (CX 12, pp. 51-53, 66). One
cannot differentiate opacities caused by coa dust versus slicates by X-ray. (CX 12, pp. 54-55). Dr.
Schaaf believes the miner’ s condition has been worsening. (CX 12, pp. 56). Itismedically sound for
the miner to be utilizing supplemental oxygen and bronchodilators. (CX 12, pp. 57-58). Mr. Ohler has
no sarcoidosis. (CX 12, pp. 58-59). Although Mr. Ohler did not retire until 1990, his AGS results
(PO2 of 60) showed a severe impairment of lung function. (CX 12, p. 62). While he may, in the
drictest definitiona sense, have chronic bronchitis, DR. Schaaf did not believe it was his disease
process. (CX 12, p. 75).

Dr. Schaaf disagreed with the ATS position that FEV-1 to FVC, which he used to assessthe
mild obstructive impairment, ratio is not useful in assessng the severity of lung disease, based upon his
own clinical experience treating patients. (CX 12, p. 71). He has dso found the * percentage of
predicted vaue of the FEV-1" test is not helpful asthe sole test of lung function.  (CX 12, pp. 71-73).

Dr. Gregory Fino, who is Board-certified in internd medicine with a subspecidty in pulmonary
diseases, and is a B-reader, reviewed the claimant’s medica records on behdf of the employer,
examined him and submitted his opinionsin areport, dated November 9, 1999. (DX 26). Hisreport
notes thirty-nine years of underground cod mine employment and an “inggnificant”, pack per day one-
year smoking history between 1945 and 1946, which plays no rolein his disability. (DX 26; EX 10, p.
40). Dr. Fino reported the X-rays showed severe diffuse pulmonary fibrosisin the middle and lower
lung zones (“LZ”) not indicative of CWP. He wrote the miner denied shortness of breeth while mining.
(DX 26). However, later at his deposition, he acknowledged the medical reports show it began in the
1980's. (EX 10, p. 39). Based on examination, history, anorma EKG, a negative X-ray, a
nonqualifying PFS showing combined obstructive and restrictive disease, an AGS showing moderately
severe hypoxia, Dr. Fino concluded that the claimant did not have pneumoconiosis and diagnosed
idiopathic diffuseintergtitial pulmonary fibrogs. (DX 26). He opined Mr. Ohler did not suffer from an
occupationaly-acquired pulmonary condition. Dr. Fino found the miner totaly disabled dueto his
diffuseintergtitid pulmonary fibrogs. However, he reported, “[ T]hereis no causa association between
cod mine dugt inhdation and the development of diffuse idiopathic pulmonary fibrosis.”

Dr. Fino submitted a supplemental report, dated December 10, 1999. (DX 29). He had
reviewed additiond, enumerated medica information. Looking at a 1984 DOL examination report, he
reported Mr. Ohler had smoked a pack a day for fiveyears. A 2/6/1991 DOL examination reported a
non-smoking history. He concluded the additiond information did not change his opinion that Mr.
Ohler has diffuse interdtitid pulmonary fibrosis not due to cod mine dust inhdation. (DX 29).

Dr. Fino tedtified at a deposition, on November 29, 2000. (EX 10). Hereiterated his
credentias and the substance of his earlier reports.  He had had the opportunity to review additiona
medica information sincethat time. (EX 10, p. 5). Mr. Ohler does not have sarcoidosis. (EX 10, p.
68). Dr. Fino testified that Smple CWP can progress and worsen post cod dust exposure, but it
unusua forittodo so. (EX 10, p. 82-83). He testified the X-rays he reviewed, 1991-1999, were
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very abnormd with diffuse irregular fibrogs representing a diffuse interditid pulmonary fibross. (EX
10, p. 6). Although he gppreciated opacities in the upper lung zones, he did not classfy itin
accordance with the ILO system because he did not fed it was congstent with a pneumoconiosis Mr.
Ohler would be at risk of contracting. (EX 10, pp. 6, 45-47). He agreed the miner was totally
disabled, but that it was not due to his cod mine dust exposure. (EX 10, pp. 7-8, 37). The miner has
no cod mine dust related pulmonary condition, including “legd” CWP, but diffuse interditid pulmonary
fibrogs. (EX 10, p. 8-9). He primarily has aredrictive defect and some obgtruction. The literature,
i.e., Alfred Fishman' s text, supports the proposition that those with Mr. Ohler’ s type of pulmonary
fibrosis may survive up to twenty years, but the mean survivd rate is six to eight years. (EX 10, pp. 16,
80, 84).

Dr. Fino tedtified the typical CWP opeacity is rounded, but one may see “secondary” irregular
ones. (EX 10, pp.18-20). He admitted one can seeirregular opacitiesin CWP aong with rounded
ones. (EX 10, p. 48, 51). However, the mere fact aminer hasirregular opacitiesis not “synonymous’
with coa dust inhdation asthe cause. (EX 10, p. 19). The Amandus article, referenced in Green's
text, concluded the coal miner’s studied irregular opacities had been caused by smoking. (EX 10, p.
20). The“Irregular Opecities’ article referenced by Dr. Schaaf, did not conclude that the irregular
opacitiesin the 46 men they studied were caused by cod dust exposure, but rather could not say. (EX
10, pp. 21-22, 89). The older one isthe more likely to have irregular shaped opacities. (EX 10, p.
89). CWP usudly first presentsin the upper lung zones. (EX 10, p. 56). Dr. Fino discussed how he
classfies X-rays, under the ILO system. (EX 10, pp. 43-45).

According to Dr. Fino, while coa dust may cause diffuse pulmonary fibross, sudies have not
established that. (EX 10, p.22). Dr. Fino testified the Honma article concerning diffuse intertitia
fibrogsis of no use in determining whether cod mine dust causes diffuseinterditid fibrogs. (EX 10,
pp. 25-16, 65). Dr. Fino does not believe the evidence is sufficient to establish a causa relationship
between cod mining and diffuse interdtitia fibrogs. (EX 10, p. 62).

Dr. Fino's experienceisin line with Green’ s text statement that the overal prevaence of CWP
in coal miners between 1978 and 1980 was dightly lessthan 5%. (EX 10, p. 26). He agreeswith Dr.
Green’ s position that smple CWP does not usually progress post-exposure, however aminority
progress to complicated CWP. (EX 10, p. 27-28). Here, Mr. Ohler’s pulmonary condition continued
to deteriorate from non-disabled in 1991 to disabled in 1999. (EX 10, p. 27). The FEF 25/75 is not
useful to rate pulmonary impairment. (EX 10, p. 28). The FEV-1/FVC ratio measures the presence or
absence of obstruction, but the degree of obstruction is measured by the absolute FEV-1 value. (EX
10, pp. 28-29). Dr. Schaaf’s 1999 PFS was the onset of Mr. Ohler’s abnormality. (EX 10, p. 86).

Dr. Fino tedtified that as individuals age their norma blood oxygen level decreases. (EX 10,
pp. 30-34). However, Mr. Ohler’s PO2 is below normal. Dr. Fino found the miner overweight, but
without effecting his shortness of breath. (EX 10, pp. 34, 41).

Dr. Samud V. Spagnolo is board-certified in interna medicine with a sub-specidty in
pulmonary medicine and is extremely well-published. (EX 6). He reviewed enumerated records
relating to the claimant and submitted a consultation report dated August 19, 2000. (EX 5). Dr.
Spagnolo noted 38.5 years of cod mine employment and a zero to five year pack per day smoking
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history. Based on hisreview, he found Mr. Ohler does not have any chronic restrictive or obstructive
disease arising out of coad mine employment. He observed:

none of the laboratory reports demongtrates evidence of a significant loss of lung
function to account for Mr. Ohler's complaints. Minima airflow obstruction may be
seen when there is extensive lung fibross sufficient to result in category 2 or 3 chest
radiographic changes. In this Stuation, total lung capacity is markedly reduced. None of
these findingsis present in Mr. Ohler. Only one highly questionable blood gas value
(Dr. Pickerill in May 1999) over a 16 year period raises the possibility of aclinicaly
ggnificant lung abnormdity. . .easly explained by Mr. Ohler’s excessive weight. . . the
described changes on multiple chest radiographs are not representative of
pneumoconioss of any type. The changes suggest early interdtitid lung disease but by
no means does this indicate these changes arefibrotic in nature.

(EX 5, page 4). Dr. Spagnolo concluded Mr. Ohler is*not limited” or totally disabled and has “highly
questionable evidence of clinicdly significant lung disease. He has no pulmonary or respiratory
impairment attributable to pneumoconiosis or related to his prior cod mine employment. (EX 5). Even
if he had CWP, Dr. Spagnolo’s opinion regarding impairment would not change.

[1l. Witness' Testimony

Mr. Ohler tetified that he still has bresthing problems and is unable to do much about his home.
(TR 64). However, he no longer has much of a cough except a productive cough in the mornings. (TR
71). Dr. DeBreeze prescribes his breathing medications. (TR 65). He usesa*” puffer” and wheezesin
the mornings. (TR 71).

IV. Other

In April 1990, Mr. Ohler was awarded West Virginia State disability benefits for 10 percent
disability due to CWP in the amount of approximately $9,000.00. (DX 1, 9; TR 54; 65-66). Hewas
never diagnosed with asthma. (TR 66).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

A. Entitlement to Benefits

This claim must be adjudicated under the regulations at 20 C.F.R. Part 718 because it was filed
after March 31, 1980. Under this Part, the claimant must establish, by a preponderance of the
evidence, that: (1) he has pneumoconiosis, (2) his pneumoconiosis arose out of cod mine employment;
and, (3) heistotdly disabled due to pneumoconioss. Fallure to establish any one of these elements
precludes entitlement to benefits. 20 C.F.R. 88 718.202-718.205; Anderson v. Valley Camp of
Utah, Inc., 12 B.L.R. 1-111, 1-112 (1989); Trent v. Director, OWCP, 11 B.L.R. 1-26 (1987); and,
Perry v. Director, OWCP, 9 B.L.R. 1-1 (1986). See Lanev. Union Carbide Corp., 105 F.3d 166,
170 (4th Cir. 1997). The clamant bears the burden of proving each element of the clam by a
preponderance of the evidence, except insofar as a presumption may apply. See Director, OWCP, v.
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Mangifest, 826 F.2d 1318, 1320 (3d Cir. 1987). Failure to establish any of these elements precludes
entittement. Perry v. Director, OWCP, 9 B.L.R. 1-1 (1986).

Sincethisisthe damant’ sthird clam for benefits, he mugt initidly show that there has been a
materia change of conditions®*

To assess whether amateriad change in conditionsis established, the Adminigrative Law Judge
(“Adminigrative Law Judge’) must condgder al of the new evidence, favorable and unfavorable, and
determine whether the claimant has proven, at least one of the elements of entitlement previoudy
adjudicated againgt him in the prior denid.® Lisa Lee Mines v. Director, OWCP [Rutter], 86 F.3d
1358 (4th Cir. 1996) (en banc) rev’' g 57 F.3d 402 (4™ Cir. 1995), cert. den. 117 S.Ct. 763
(1997); Sharondale Corp. v. Ross, 42 F.3d 993 (6th Cir. 1994); and LaBelle Processing Co. v.
Swarrow, 72 F.3d 308 (3d Cir. 1995). See Hobbsv. Clinchfield Coal Co. 917 F.2d 790, 792 (4th
Cir. 1990). If the miner establishes the existence of that element, he has demonstrated, as a matter of
law, amaterid change. Unlike the Sixth Circuit in Sharondal e, the Fourth Circuit does not require
condderation of the evidence in the prior clam to determine whether it “differ[s] quaitatively” from the
new evidence. Lisa Lee Mines, 86 F.3d at 1363 n.11. The Adminigrative Law Judge must then
consder whether al of the record evidence, including that submitted with the previous claim, supports a
finding of entitlement to benefits. Sharondale Corp. v. Ross, 42 F.3d 993 (6th Cir. 1994) and
LaBelle Processing Co. v. Svarrow, 72 F. 3d 308 (3rd Cir. 1995).

In Caudill v. Arch of Kentucky, Inc., _ B.R.B. __, BRB No. 98-1502 (Sept. 29,
2000)(en banc on recon.), the Benefits Review Board held the “ materia change’ standard of section
725.309 “requires an adverse finding on an element of entitlement because it is necessary to establish a
basdline from which to gauge whether amaterid change in conditions has occurred.” Unless an dement
has previoudy been adjudicated againgt a claimant, “new evidence cannot establish that the miner’'s
condition has changed with respect to that dement.” Thus, in acdam where the previous denid only
adjudicated the matter of the existence of the disease, the issue of totd disability “may not be
conddered in determining whether the newly submitted evidence is sufficient to establish a materid
changein conditions. . .”

The clamant’ s last gpplication for benefits was denied because the evidence failed to show that:
(1) the cdlamant had pneumoconioss;, (2) the pneumoconiosis arose, a least in part, out of coa mine

24 Section 725.309(d) provides, in pertinent part:

In the case of a claimant who files more than one claim for benefits under this part, . . . [i]f the
earlier miner’s claim has been finally denied, the later claim shall also be denied, on the grounds of
the prior denial, unless the [Director] determines there has been a material changein conditions. . .
(Emphasis added).

The new Section 725.309(d)(For duplicate claims filed on or after Jan. 19, 2001)(65 Fed. Reg. 80057 & 80067) is not applicable.
25 Madden v. Gopher Mining Co., 21 B.L.R. 1-122, BRB No. 98-0714 BLA (Feb. 19, 1999). Lay testimony,

standing aone, regarding the miner’ s worsened condition, since the denial of hislast claim, isinsufficient to establish a material
change of condition, under 20 C.F.R. § 725.309, absent corroborating medical evidence.
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employment; and, (3) the claimant was totaly disabled by pneumoconiosis.  Under the
Sharondalée/Lisa Lee standard, the claimant must show the existence of one of these eements by way
of newly submitted medica evidence in order to show that a materia change in condition has occurred.
If he can show that a materid change has occurred, then the entire record must be considered in
determining whether he is entitled to benefits. Sharondale.

For the reasons discussed below, | find the miner has established a materia changein
condition, because he has now proven he suffers from atota disabling respiratory impairment.
Moreover, the employer concedes, in his argument, that “[T]he recent medica evidence reveals Mr.
Ohler to have atotally disabling pulmonary condition. While the ventilatory studies falled to reved a
sgnificant impairment in the mechanica ventilation of the lungs, diffusion studies and arteria blood gas
sudies reved a severe gas transfer impairment associated with a primary lung disease.”

B. Exigence of Pneumoconioss

Pneumoconiogisis defined as a*a chronic dust disease of the lung and its sequelag, including
respiratory and pulmonary impairments, arising out of coa mine employment.”? 30 U.S.C. § 902(b)
and 20 C.F.R. 8718.201. The definition isnot confined to “coa workers pneumaoconiosis,” but aso
includes other diseases arising out of cod mine employment, such as anthracosilicos's, anthracos's,
anthrosilicos's, massive pulmonary fibrogs, progressive massive fibrogs, silicods, or slicotuberculoss.
20 C.F.R. §718.201.%

26 Pneumoconiosisisa progressive and irreversible disease; once present, it does not go away. Mullins Coal Co. v.
Director, OWCP, 484 U.S. 135, 151 (1987); Lisa Lee Mines v. Director, 86 F.3d 1358 (4th Cir. 1996)(en banc) at 1364; LaBelle
Processing Co. v. Svarrow, 72 F.3d 308 (3d Cir. 1995) at 314-315. In Henley v. Cowan and Co., 21 B.L.R. 1-148 (May 11,
1999), the Board holds that aggravation of a pulmonary condition by dust exposure in coal mine employment must be
“significant and permanent” in order to qualify as CWP, under the Act.

27 Regulatory amendments, effective January 19, 2001, state:

(a) For the purpose of the Act, “pneumoconiosis’ means a chronic dust disease of the lung and its sequelae, including
respiratory and pulmonary impairments, arising out of coal mine employment. This definition includes both medical, or
“clinical”, pneumoconiosis and statutory, or “ legd”, pneumoconiosis.

(2) Clinical Pneumoconiosis. “ Clinical pneumoconiosis” consists of those diseases recognized by the medical community as
pneumoconioses, i.e., the conditions characterized by permanent deposition of substantial amounts of particulate matter in the
lungs and the fibrotic reaction of the lung tissue to that deposition caused by dust exposure in coal mine employment. This
definition includes, but is not limited to, coal workers' pneumoconiosis, anthracosilicosis, anthracosis, anthrosilicosis, massive
pulmonary fibrosis, silicosis or silicotuberculosis, arising out of coal mine employment.

(2) Lega Pneumoconiosis. “ Legal pneumoconiosis” includes any chronic lung disease or impairment and its sequelae arising
out of coal mine employment. This definition includes, but is not limited to, any chronic restrictive or obstructive pulmonary
disease arising out of coal mine employment.

(b) For purposes of this section, a disease “arising out of coal mine employment” includes any chronic pulmonary disease or
respiratory or pulmonary impairment significantly related to, or substantially aggravated by, dust exposure in coal mine
employment.

(c) For purposes of this definition, “pneumoconiosis’ is recognized as a latent and progressive disease which may first become
detectable only after the cessation of coal mine dust exposure.

(Emphasis added).
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Theterm “arising out of cod mine employment” is defined asinduding “any chronic pulmonary
disease resulting in respiratory or pulmonary imparment sgnificantly related to, or subgtantialy
aggravated by, dust exposure in coa mine employment.”?® Thus, “pneumoconioss’, as defined by the
Act, has amuch broader legal meaning than does the medical definition.

“ ... [T]hisbroad definition ‘ effectively alows for the compensation of miners suffering from a
vaiety of repiratory problems that may bear arelaionship to their employment in the cod mines’”
Robinson v. Pickands Mather & Co./Leslie Coal Co. & Director, OWCP, 14 B.L.R. 2-68 (4" Cir.
1990) at 2-78, 914 F.2d 35 (4th Cir. 1990) citing, Rose v. Clinchfield Coal Co., 614 F. 2d 936, 938
(4th Cir. 1980).

Thus, asthma, asthmatic bronchitis, or emphysema may fal under the regulatory definition of
pneumoconiossif they are related to cod dust exposure. Robinson v. Director, OWCP, 3B.L.R. 1-
798.7 (1981); Tokarcik v. Consolidation Coal Co., 6 B.L.R. 1-666 (1983). Likewise, chronic
obstructive pulmonary disease may be encompassed within the legal definition of pneumoconiosis.
Warth v. Southern Ohio Coal Co., 60 F.3d 173 (4th Cir. 1995) and § 718.201(8)(2).

The damant has the burden of proving the existence of pneumoconioss. The Regulations
provide the means of establishing the existence of pneumoconiogs by: (1) a chest x-ray meeting the
criteriaset forth in 20 C.F.R. § 718.202(a)(1); (2) abiopsy or autopsy conducted and reported in
compliance with 20 C.F.R. 8 718.106; (3) application of the irrebuttable presumption for *“complicated
pneumoconiosis’ found in 20 C.F.R. § 718.304; or (4) adetermination of the existence of
pneumoconiosis made by a physician exercising sound judgment, based upon certain clinical dataand
medical and work histories, and supported by a reasoned medical opinion.”® 20 C.F.R. §
718.202(3)(4).

Inlsland Creek Coal Co. v. Compton, 211 F.3d 203, 2000 WL 524798 (4th Cir. 2000), the
Fourth Circuit held that the adminigirative law judge must weigh al evidence together under 20 CF.R. 8
718.202(a) to determine whether the miner suffered from cod workers pneumoconioss. Thisis
contrary to the Board' s view that an adminidrative law judge may weigh the evidence under each

28 The definition of pneumoconiosis, in 20 C.F.R. section 718.201, does not contain a requirement that “coal dust
specific diseases . . . attain the status of an “impairment” to be so classified. The definition is satisfied “whenever one of these
diseases is present in the miner at a detectable level; whether or not the particular disease exists to such an extent as to become
compensable is a separate question.” Moreover, the legal definition of pneumoconiosis “encompasses a wide variety of
conditions; among those are diseases whose etiology is not the inhalation of coal dust, but whose respiratory and pulmonary
symptomatology have nevertheless been made worse by coal dust exposure. See, e.g., Warth, 60 F.3d at 175.” Clinchfield Coal
v. Fuller, 180 F.3d 622 (4" Cir. June 25, 1999) at 625.

29 |n accordance with the Board's guidance, | find each medica opinion documented and reasoned, unless otherwise
noted. Collinsv. J& L Sedl, 21 B.L.R. 1-182 (1999) citing Trumbo v. Reading Anthracite Co., 17 B.L.R. 1-85 (1993); Fields v.
Island Creek Coal Co., 10 B.L.R. 1-19 (1987); and, Serling Smokeless Coal Co. v. Akers, 121 F.3d 438, 21 B.L.R. 2-269 (4"
Cir. 1997). Thisisthe case, because except as otherwise noted, they are “documented” (medical), i.e., the reports set forth the
clinica findings, observations, facts, etc., on which the doctor has based his or her diagnosis and “reasoned” since the
documentation supports the doctor’ s assessment of the miner’s health.
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subsection separately, i.e. x-ray evidence a 8 718.202(a)(1) is weighed apart from the medical opinion
evidence a § 718.202(a)(4). In s0 holding, the court cited to the Third Circuit’' s decisonin Penn
Allegheny Coal Co. v. Williams, 114 F.3d 22, 24-25 (3d Cir. 1997) which requires the same analysis.

The claimant cannot establish pneumoconios's pursuant to subsection 718.202(8)(2) because
there is no biopsy evidencein the record. The claimant cannot establish pneumoconiosis under
§ 718.202(8)(3), as none of that sections presumptions are gpplicable to aliving miner’s claim filed after
Jan. 1, 1982, with no evidence of complicated pneumoconioss.

A finding of the existence of pneumoconiosis may be made with postive chest X-ray
evidence*® 20 C.F.R. § 718.202(a)(1). The correlation between “physiologic and radiographic
abnormdlitiesis poor” in casesinvolving CWP.3! “[W]here two or more x-ray reports are in conflict, in
evauating such x-ray reports, congderation shdl be given to the radiologica qudifications of the
physiciansinterpreting such x-rays” 1d.; Dixon v. North Camp Coal Co., 8 B.L.R. 1-344
(1985).” (Emphasis added). (Fact oneis board-certified in interna medicine or highly published is not so
equated). Melnick v. Consolidation Coal Co. & Director, OWCP, 16 B.L.R. 1-31 (1991) at 1-37.
Readers who are board-certified radiologists and/or B-readers are classified as the most qudified. The
qudifications of a certified radiologist are at least comparable to if not superior to a physician certified as
aB-reader. Robertsv. Bethlehem Mines Corp., 8 B.L.R. 1-211, 1-213 n. 5 (1985).

There were thirty-three readings (three were not admitted) of five x-rays, taken between
10/15/84 and 11/04/99. Fourteen are pogitive by physicians who, with the exception of Dr. Schaef, are
board-certified in radiology and B-readers. Sixteen readings are negative by physicians who are either
B-readers, board-certified in radiology, or both.? | find the X-ray evidence in equipoise, neither ruling
out nor establishing the existence of clinicd CWP. The X-rays do, however, establish the existence of
pulmonary fibrosis of one type or another, i.e,, diffuseintertitid pulmonary fibross, fibrosing dvedlitis,
idiopathic pulmonary fibrosis, or usud interdtitia fibrogs. Severd readers, as noted in the table, found
emphysema, aswell.

“Pulmonary fibrogs’ isa peculiar, progressive abnormd thickening of the aveolar walls, of
undetermined origin, leading to deficient aeration of the blood with resulting dyspnea and cyanoss and
cor pulmonale. DORLAND’ SILLUSTRATED MEDICAL DICTIONARY, 25th Edition (1974), p. 588.
“Diffuse pulmonary fibross’ is progressve abnorma thickening of the aveolar walls leading to deficient
aerdion of the blood with resulting dyspnea and death from lack of oxygen or cor pulmonade.
DORLAND’ SILLUSTRATED MEDICAL DICTIONARY, 25th Edition (1974), p. 588. “Pulmonary fibrosis’
Isreferred to as “idiopathic pulmonary fibross’ which is defined and aso referred to as “diffuse
pulmonary fibross” DoRLAND’ SILLUSTRATED MEDICAL DICTIONARY, pp. 628-9 (28th Edition,

30 “There are twelve levels of profusion classification for the radiographic interpretation of simple pneumoconiosis. . .
SeeN. LeRoy Lapp, ‘A Lawyer’s Medical Guide to Black Lung Litigation,” 83 W. VA. LAW REVIEW 721, 729-731 (1981).”
Citedin Lisa Lee Mines v. Director, 86 F.3d 1358 (4th Cir. 1996)(en banc) at 1359, n. 1.

31 See Footnote 4.

32 note, under the Board's Cranor decision, supra, | could consider Dr. Morgan’ s readings as evidence establishing
CWP, in spite of his comments.
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1994). “Idiopathic pulmonary fibross’ is defined and dso referred to as “ diffuse interdtitia pulmonary
fibrogs” It isa“chronic inflammation and progressive fibrogs of the pulmonary aveolar walls, with
seadily progressive dyspnea, resulting finaly in death from oxygen lack or right heart faillure” The
acute, rgpidly faid form is often caled Hamman-Rich Syndrome DORLAND’ SILLUSTRATED MEDICAL
DICTIONARY,, pp. 628-9 (28th Edition 1994). Theterm “idiopathic” is used in diagnosing “idiopathic
pulmonary fibross’ when the specific cause is not defined, i.e, in about 50% of cases. THE MERCK
MANUAL oF DIAGNOSISAND THERAPY, Robert Berkow and Andrew J. Fletcher, eds., (16th Ed 1992)
page 719. “Fbrodng dvedlitis’ isidiopathic pulmonary fibross. DORLAND’ SILLUSTRATED MEDICAL
DICTIONARY,, p. 52 (28th Edition 1994).

A determination of the existence of pneumoconiosis can be made if aphysician, exercisng sound
medica judgment, based upon certain clinica data, medica and work histories and supported by a
reasoned medica opinion, finds the miner suffers or suffered from pneumoconios's, as defined in §
718.201, notwithstanding a negative x-ray. 20 C.F.R. § 718.202(a).

Medica reports which are based upon and supported by patient histories, areview of
symptoms, and a physica examination congtitute adequately documented medical opinions as
contemplated by the Regulations. Justice v. Director, OWCP, 6 B.L.R. 1-1127 (1984). However,
where the physician’ s report, dthough documented, fails to explain how the documentation supports its
conclusons, an Adminigtrative Law Judge may find the report is not areasoned medica opinion. Smith
v. Eastern Coal Co., 6 B.L.R. 1-1130 (1984). A medica opinion shal not be considered sufficiently
reasoned if the underlying objective medica data contradictsit.®* White v. Director, OWCP, 6 B.L.R.
1-368 (1983).

Phydcian’s qudifications are relevant in ng the respective probative vaue to which their
opinions are entitled. Burnsv. Director, OWCP, 7 B.L.R. 1-597 (1984). Because of their various
Board-certifications, B-reader status, and experience, as noted above, | rank Drs. Ma hotra, Schaaf,
Fino, and Spagnolo more or less equaly qudified. | recognize Dr. Mahotrais not Board-certified in the
sub-specidty of pulmonary diseases. He makes up for that in experience. Given Dr. Morgan's
credentids, | give him dightly less credit than the former physicians. | give lesser credence to the
opinions of Drs. Bloom and Parcinski because their qualifications are unknown.

3 Fieldsv. Director, OWCP, 10 B.L.R. 1-19, 1-22 (1987). “A ‘documented’ (medical) report sets forth the clinical
findings, observations, facts, etc., on which the doctor has based his diagnosis. A report is ‘reasoned’ if the documentation
supports the doctor’ s assessment of the miner’s health. Fuller v. Gibraltor Coal Corp., 6 B.L.R. 1-1291 (1984). . .”

In Cornett v. Benham Coal, Inc., ___ F.3d__, Case No. 99-3469 (6" Cir. Sept. 7, 2000), the Court held if aphysician
bases a finding of CWP only upon the miner’s history of coal dust exposure and a positive X-ray, then the opinion should not
count as areasoned medical opinion, under 20 C.F.R. § 718.202(a)(4). (It aso rejected Dr. Fino's opinion that the miner's
affliction was due solely to smoking and not coal dust exposure because the PFS were not consistent with fibrosis, as would be
expected in simple CWP. Fibrosis, while an element of medical CWP, is not arequired element of legal CWP).
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No tregting physician evidence was submitted.3* In Serling Smokeless Coal Co. v. Akers,
131 F.3d 438, 21 B.L.R. 2-269 (4" Cir. 1997), the Court held that arule of absolute deference to
treating and examining physiciansis contrary to its precedents. Compare, Jones v. Badger Coal Co.,
21 B.L.A. 1-102, BRB No. 97-1393 BLA (Nov. 30, 1998)(en banc)(Proper for judge to accord
greater weight to tresting physician over non-examining doctors). Here, Drs. Morgan, and Spagnolo did
not examine the miner, whereas the remaining physcians did.

Asagenerd rule, more weight is given to the most recent evidence because pneumoconiosisisa
progressive and irreversible disease. Stanford v. Director, OWCP, 7 B.L.R. 1-541 (1984); Tokarcik
v. Consolidated Coal Co., 6 B.L.R. 1-166 (1983); and, Call v. Director, OWCP, 2 B.L.R. 1-146
(1979).% Thisruleis not to be mechanicaly applied to require that later evidence be accepted over
earlier evidence. Burnsv. Director, OWCP, 7 B.L.R. 1-597 (1984).

The Fourth Circuit “recency” ruleis set forth in Adkins v. Director, OWCP, 958 F.2d 49, 16
B.L.R. 2-61 (4th Cir. 1992). Itisrationa to credit more recent evidence, solely on the basis of
recency, only if it shows the miner’s condition has progressed or worsened. The court reasoned that,
because it isimpossible to reconcile conflicting evidence based on its chronologica order if the evidence
shows that aminer’ s condition has improved, inasmuch as pneumoconiosisis a progressive disease and
claimants cannot get better, “[€]ither the earlier or the later result must be wrong, and it isjust as likely
that the later evidence isfaulty asthe asthe earlier. . .” See also, Thorn v. Itmann Coal Co., 3 F.3d
713, 18 B.L.R. 2-16 (4th Cir. 1993). Here, both the AGS and physician opinion evidence (except Dr.
Spagnolo) show aworsening respiratory impairment. Thus, | give somewhat more weight to the more
recent medical evidence.

Both Dr. Mahotraand Dr. Schaaf, on behdf of the clamant, found clinicd CWP arisng from
cod mine employment. Both ruled out IPF. Dr. Mahotrafound Dr. Fino's tests congstent with
“pulmonary fibrogs’ but not “idiopathic pulmonary fibross” In the best reasoned and documented
evauation in the record, Dr. Mahotra, who has extensive experience treating miners, explained the
miner lacked the symptoms of IPF and his 39 years of cod mine dust exposure essentidly ruled out
other causes. He opined, in essence, that the lung disease was not “idiopathic” as there was no other
reasonable cause than cod dust exposure. He found Mr. Ohler’ s restrictive and obstructive lung disease
congstent with CWP as well as X-rays which showed involvement of additiond lung zones, i.e, the
upper zones normally associated with CWP. Although concerned with the shape and size of the

3 § 718.104(d) Treating physician (Jan. 19, 2001). In weighing the medical evidence of record relevant to whether the
miner suffers, or suffered, from pneumoconiosis, whether the pneumoconiosis arose out of coal mine employment, and whether
the miner is, or was, totally disabled by pneumoconiosis or died due to pneumoconiosis, the adjudication officer must give
consideration to the relationship between the miner and any treating physician whose report is admitted into the record.
Specificaly, the adjudication officer shall take into consideration the (enumerated) factors in weighing the opinion of the miner's
treating physician. The new ruleis not applicable to the physician opinions of record, as they were prepared prior to January
19, 2001.

35 Cranor v. Peabody Coal Co., 21 B.L.R. 1-201, BRB No. 97-1668 (Oct. 29, 1999) on recon. 22 B.L.R. 1-1 (Oct. 29,
1999)(En banc). In acase arising in the Sixth Circuit, the Board held it was proper for the judge to give greater weight to more
recent evidence, as the Circuit has found CWP to be a“progressive and degenerative disease.” See Woodward v. Director,
OWCP, 991 F.2d 314 (6" Cir. 1993) and Mullins Coal Co. of Virginiav. Director, OWCP, 483 U.S. 135 (1987).
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opacities, he explained, as did Dr. Schaaf, that one with CWP may have irregular-shaped opacities and
Mr. Ohler’ sinhaation of sand, anthracite and silica on the job might account for the more linear than
rounded opacities. Although the miner informed both Dr. Schaaf and him he had never smoked, Dr.
Malhotrahad read Dr. Fino’ s report which revedled a one-year smoking history. Further, noting Mr.
Ohler’ s hypoxemia, he explained that CWP “ affects blood gas transfer because the scarred lung tissue
impairs the transfer of O2 from the dveoli to the blood vesses”

Dr. Schaaf found no other dternative explanation for the miner’ s breathlessness save his CWP.
He tegtified CWP can show both rounded and irregular opacities on X-ray. | observethat Dr. Fino
meade the same observation. He was unaware of any other etiology for the interdtitid fibross, which he
ruled out here, other than coa mine dust exposure. Had Mr. Ohler suffered from IPF in 1984, he would
not likely be living now. Even if he had afive pack year smoking history it would have been of little
sgnificance.

Dr. Fino diagnosed diffuse IPF. Dr. Bloom’s 1984 opinion that the miner was“norma” istoo
old to be of much vaue. Dr. Parcinski’s report is aso too old to be of much vaue. Moreover, he was
unable to identify the etiology of the “idiopathic” disease. Drs. Morgan, and Fino found some form of
pulmonary fibrosis unrelated to occupationd exposure. Dr. Spagnolo found early interdtitid lung disease
unrelated to occupationa exposure.

Dr. Morgan noted up to afive year pack per day smoking history. He concluded thereis no
causd relaionship between cod mine dugt inhdation and interdtitid pulmonary fibross or the fibrosing
avealitis, which occur in the genera population, particularly the elderly. But, no one knows the cause of
fibrosing aveolitis. Unlike Dr. Mahotra, Dr. Morgan believes the miner was over-weight, but that has
little impact. He found the condition developed in 1997 and is progressing. According to Dr. Morgan,
snce Mr. Ohler had no evidence of CWP when he stopped mining, “any deterioration in hislung
function cannot have occurred as aresult of his exposureto coad dust.” The 1999 mild obstruction
“could be’ related to his smoking. Dr. Morgan concluded Mr. Ohler was impaired by his age and I1PF.
Dr. Morgan explained, asde from category “0" or “1" CWP which showslittle effect, thereisa
correlation between the worsening of CWP and faling PO2 levels. | observe there were numerous X-
ray readings in the higher categories, including a“¥2' by Dr. Morgan. Relying primarily on negetive or
lower category X-ray readings, Dr. Morgan did not adequately explain why Mr. Ohler’s worsening
AGS results were not consistent with the existence of CWP, as his testimony indicates, and as Drs.
Malhotraand Schaaf explained.

It gppears Dr. Morgan was convinced the miner had 1PF from his X-rays becauseit is
characterized by irregular opacities in the lower zones which gradudly work upwards and by crackles.
However, opacities were found in al lung zones as early as 1984 and thereafter by readers other than
Dr. Morgan. Thus, | find thisbasis for his opinion weak. Further, Dr. Morgan, despite many variations
of testimony, essentidly believes smple CWP will not progress absent PMF or further exposure to cod
mine dust. Although | do not find him hogtile to the Act, his view differs from Dr. Schaef’s.

Dr. Fino found no occupationaly-acquired lung disease, but rather IPF or diffuse idiopathic
pulmonary fibross. He admitted the mean survivd rate for IPF is Sx to eight years. He diagnosed
primarily aredtrictive defect with some obstruction. He admitted athough he appreciated upper lung
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zone opacities in the miner, he did not classfy them in accordance with the ILO system since he did not
fed they were congstent with a pneumoconioss. He did not credit studies linking | PF to coal dust
exposure. Although he observed one's blood oxygen level drops as one ages and admitted Mr. Ohler’s
was below normd, he did not adequately address why Mr. Ohler’ s worsening AGS results were not
consigtent with the existence of CWP, as Dr. Morgan’ s testimony indicated, and as Drs. Mahotra and
Schaaf explained nor the etiology of his hypoxemia

Dr. Spagnolo’s review revealed no chronic obstructive or restrictive disease arising out of cod
mine employment. He found the X-rays not representative of CWP and, except for one AGS, that Mr.
Ohler had no evidence of markedly reduced lung capacity which would be reveded by category “2" or
“3" X-ray changes. The changes here suggest early interdtitial lung disease, but that does not mean the
changes arefibratic. Even if he had CWP, Dr. Spagnolo’s opinion would not change. Hisopinion isso
radicaly different from the four physicians finding total respiratory disability asto carry littleweight. His
gatement, “[O]nly one highly questionable blood gas vdue (Dr. Pickerill in May 1999) over a Sixteen
year period raises the possibility of adinicaly sgnificant lung abnormadity. . .” iswrong under the Act’'s
scheme. Mr. Ohler had three sets of AGS between 1991 and 1999 which depicted “qudifying” vaues.
Moreover, he was the only one to question the vdidity of Dr. Pickerill’s AGS whereas Drs. Mahotra
and Ranavaya found the test valid and Dr. Morgan did not find it invaid. Unlike, Drs. Fino, Mahotra,
and Morgan, he found no chronic obgructive or restrictive lung disease, thus, further diminishing the
weight | give hisopinion. Nor did he adequately address the etiology of the miner’s hypoxia

It appears Dr. Fino, a B-reader, took too myopic aview of the X-rays. Although confirming the
1991-1999 X-rays were very abnorma with diffuse irregular fibross representing | PF, he essentially
admitted he did not classfy the X-ray he read in accordance with the ILO system because he did not
fed it was conagtent with CWP. Thiscdlsinto question hisreading of al four X-rays aswell as his
conclusions. Although there was dispute, other readers, who were dudly-qudified, did read the X-rays
as being consigtent with CWP. Because Mr. Ohler’s X-rays depicted both irregular shaped and
rounded opecities aswell asinvolved dl sx lung zones over afifteen year period, | find Dr. Fino's
attempts to rule out CWP on the basis of opacity shape and location lacks substantia credibility.
Further, while the physicians and medicd scholars may argue over the usud initia location and shape of
opacities asit gppliesto clinicadl CWP, neither the Act or the regulations make a finding of CWP
contingent upon those factors. Moreover, athough Dr. Fino used the term “legd” pneumoconiosis, his
andysis was focused upon factors rdated to “clinical” CWP. Dr. Fino's bdlief was that the miner had
not experienced shortness of breath until the mid-1990's, but the evidence shows otherwise. Mr. Ohler
retired in 1990 at age sixty-two. (TR 49). He testified he would have worked until age 65 if he would
have had the “air” to do 0. (TR 49, 75). He aso had noted shortness of breath in 1991. (DX 39-1).
He had problems with a productive cough five years before he quit working. (TR 75).

Basicdly, we have the opposing physicians seeing the same opacities on X-ray, but reaching
differing conclusons. The employer’s physcians say the opacities represent | PF of unknown etiology,
but unrelated to occupationa exposure and found in the generd population. The clamant’s physcians
say the opacities represent CWP and even if it was pulmonary fibrosis the only possible etiology for it is
Mr. Ohler’s cod dust exposure. Dr. Mahotrafound it could be silicoss or anthracos's, but said that
could only be verified is by autopsy. He essentidly ruled out asbestosis. Cigarette smoking was not
determined to be an etiology for the pulmonary fibrosis. The employer’s physicians did not discuss
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anthracosis or dlicoss. Paticularly given Dr. Mahotra' s explanations, Dr. Fino’s apparent non-
adherence to the ILO classification scheme, the various physician credentids, and objective results, |
find the dlamant’s physicians rationales more convincing and more consstent with the evidence. While
the 14 pogitive X-ray readings done were insufficient to establish CWP, when combined with the
medica opinions, | find the evidence establishes the existence of the disease in this light smoker, claimant
with decades of coad dust exposure.

Thereis no legitimate issue of “latency” as Dr. Morgan suggests® There was evidence of CWP
as early as 1984, when the claimant was still mining and in February 1991, just ayear after Mr. Ohler
left the mines. The development of Mr. Ohler’s symptoms and the deterioration in his AGS results,
garting in 1991, are consistent with the progressve nature of CWP.

A generd disability determination by a Sate or other agency, such asin this case, isnot binding
on the Department of Labor with regard to aclam filed under Part C, but the determination may be
used as some evidence of disability or rejected asirrelevant at the discretion of the fact-finder.3’
Schegan v. Waste Management & Processors, Inc., 18 B.L.R. 1-41 (1994); Milesv. Central
Appalachian Coal Co., 7 B.L.R. 1-744 (1985); Sanley v. Eastern Associated Coal Corp., 6 B.L.R.
1-1157 (1984) (opinion by the West Virginia Occupational Pneumoconiosis Board of a*“15%
pulmonary functiond impairment” is relevant to disability but not binding). McMath v. Director,
OWCP, 12 B.L.R. 1-6 (1988). Thus, | give the state determination some, but very minor and non-
determinative weight as to the existence of pneumoconiosis®

| find the dlaimant has not met his burden of proof in establishing the existence of
pneumoconioss. Director, OWCP v. Greenwich Collieries, 512 U.S. 267, 114 S.Ct. 2251, 129
L.Ed.2d 221 (1994) aff’' g sub. Nom. Greenwich Collieriesv. Director, OWCP, 990 F.2d730, 17
B.L.R. 2-64 (3d Cir. 1993).

C. Causeof pneumoconioss

Once the miner is found to have pneumoconios's, he must show thet it arose, at least in part, out
of cod mine employment. 20 C.F.R. § 718.203(a). If aminer who is suffering from pneumoconios's
was employed for ten years or more in the coa mines, there is a rebuttable presumption that the
pneumoconiosis arose out of such employment.® 20 C.F.R. § 718.203(b). If aminer who is suffering

36 Thus, | find the new regulatory definition of CWP as a*“progressive and latent” disease has no affect on the
outcome of thisclaim. Moreover, this Circuit has explicitly recognized CWP as a*“ progressive” disease, as well asimplicitly
recognized it asa“latent” diseasein its decisions related to the weight to be afforded “recent” evidence.

37 See § 718.206 “ Effect of findi ngs by persons or agencies.” (65 Fed. Reg. 80050, Dec. 20, 2000)(Effective Jan. 19,
2001). If properly submitted, such evidence shall be considered and given the weight to which it is entitled as evidence under all
the facts before the adjudication officer in the claim.

%8 Counsdl points out that West Virginialaw provides a presumption of CWP for miners with certain exposures. WV
Code § 23-4-8¢(b).

® Cranor v. Peabody Coal Co., 21 B.L.R. 1-201, BRB No. 97-1668 (Oct. 29, 1999) on recon. 22 B.L.R. 1-1 (Oct. 29,
1999)(En banc). Judge did not err considering a physician’s X-ray interpretation “as positive for the existence of

-30-



or suffered from pneumoconiosis was employed less than ten yearsin the nation’s cod mines, it shal be
determined that such pneumoconioss arose out of cod mine employment only if competent evidence
establishes such ardationship. 20 C.F.R. § 718.203(c).*

Since the miner had ten years or more of cod mine employment, he receives the rebuttable
presumption that his pneumoconioss arose out of coal mine employment. Nor does the record contain
contrary evidence establishing the claimant’ s clinical pneumoconioss arose out of aternative causes. In
this dlam, as st forth above, the existence of pulmonary fibross arising out of his cod mine employment
is established. Given the factors discussed in the section above, | do not find the employer has
established the miner’ s pneumoconios's arose from other than his cod mine employment.

D. Exigence of totd disability due to pneumoconioss

The clamant must show histotal pulmonary disability is caused by pneumoconioss. 20 CER.
§ 718.204(b).** Sections 718.204(b)(2)(i) through (b)(2)(iv) set forth criteriato establish totd disability:
(i) pulmonary function studies with qudifying vaues, (i) blood gas studies with qudifying vaues, (jii)
evidence the miner has pneumoconiosis and suffers from cor pulmonae with right-sded congestive heart
failure; (iv) reasoned medica opinions concluding the miner’s respiratory or pulmonary condition
prevents him from engaging in his usud cod mine employment; and lay testimony.*? Under this
subsection, the Administrative Law Judge must congder dl the evidence of record and determine
whether the record contains “ contrary probetive evidence.” If it does, the Adminidtrative Law Judge
must assign this evidence gppropriate weight and determine “whether it outweighs the evidence
supportive of afinding of tota respiratory disability.” Fieldsv. Island Creek Coal Co., 10B.L.R. 1-
19, 1-21 (1987); see also Shedlock v. Bethlehem Mines Corp., 9 B.L.R. 1-195, 1-198 (1986), aff’ d
on reconsideration en banc, 9 B.L.R. 1-236 (1987).

pneumoconiosis pursuant to Section 718.202(a)(1) without considering the doctor’s comment.” The doctor reported the
category | pneumoconiosis found on x-ray was not CWP. The Board finds this comment “merely addresses the source of the
diagnosed pneumoconiosis (& must be addressed under 20 C.F.R. § 718.203, causation). Although addressed in the previous
section for discussion, | have so considered Dr. Morgan's “positive” X-ray interpretations which he comments are not
representative of CWP.

40 Specifically, the burden of proof is met under § 718.203(c) when “competent evidence establish[es] that his
pneumoconiosisis significantly related to or substantially aggravated by the dust exposure of his coal mine employment.” Shoup
v. Director, OWCP, 11 B.L.R. 1-110, 1-112 (1987).

41 §718.204 (Effective Jan. 19, 2000). Total disability and disability causation defined; criteriafor determining total
disability and total disability due to pneumoconiosis, states:

(a) General. Benefits are provided under the Act for or on behalf of miners who are totally disabled due to pneumoconiosis, or
who were totally disabled due to pneumoconiosis at the time of death. For purposes of this section, any nonpulmonary or
nonrespiratory condition or disease, which causes an independent disability unrelated to the miner's pulmonary or respiratory
disability, shall not be considered in determining whether aminer is totally disabled due to pneumoconiosis. If, however, a
nonpulmonary or nonrespiratory condition or disease causes a chronic respiratory or pulmonary impairment, that condition or
disease shall be considered in determining whether the miner is or was totally disabled due to pneumoconiosis.

42 In aliving miner’s claim, lay testimony “is not sufficient, in and of itself, to establish disability.” Tedesco v.

Director, OWCP, 18 B.L.R. 1-103 (1994). See 20 C.F.R. § 718.204(d)(5)(living miner’s statements or testimony insufficient
aloneto establish total disability).
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Section 718.204(b)(2)(iii) is not applicable because there is no evidence that the claimant suffers
from cor pulmonae with right-sded congestive heart failure. 8§ 718.204(d) is not applicable because it
only appliesto asurvivor's clam or deceased miner’s clam in the absence of medica or other relevant
evidence.

Section 718.204(b)(2)(i) provides that a pulmonary function test may establish tota disability if
its values are equd to or less than those listed in Appendix B of Part 718. Here, none of the PFS have
quaifying vaues and thus do not establish total respiratory disability.

Clamants may also demondtrate tota disability due to pneumoconiosis based on the results of
arterid blood gas studies that evidence an impairment in the transfer of oxygen and carbon dioxide
between the lung aveoli and the blood stream. § 718.204(b)(2)(ii). Four sets of AGS were conducted
between 10/15/84 and 11/04/99. With the exception of the pre-exercise test of 5/26/91, al the AGSin
the 1990's had “qudifying” results. The 1984 AGS, with non-quaifying” resultsistoo old to be of much
use. Moreweight may be accorded to the results of arecent blood gas study over one which was
conducted earlier. Schretroma v. Director, OWCP, 18 B.L.R. 1-17 (1993). Thus, | find the AGS
establish atotd respiratory disability.

Findly, totd disability may be demongrated, under 8§ 718.204(b)(2)(iv), if aphysician,
exercisng reasoned medica judgment, based on medically acceptable clinical and laboratory diagnostic
techniques, concludes that aminer’ s respiratory or pulmonary condition prevents or prevented the miner
from engaging in employment, i.e,, performing his usua coa mine work or comparable and gainful work.
§718.204(b). Under thissubsection, “ . . . dl the evidence relevant to the question of totd disability due
to pneumoconiosis is to be weighed, with the claimant bearing the burden of establishing, by a
preponderance of the evidence, the existence of thisdement.” Mazgaj v. Valley Camp Coal
Company, 9 B.L.R. 1-201 (1986) at 1-204. The fact finder must compare the exertiona requirements
of the damant’s usud cod mine employment with aphyscian’s assessment of the claimant’ s respiratory
imparment. Schetroma v. Director, OWCP, 18 B.L.R. 1-19 (1993). Once it is demondstrated that the
miner is unable to perform hisusua cod mine work aprima facie finding of tota disgbility is made and
the burden of going forward with evidence to prove the clamant is able to perform gainful and
comparable work fdls upon the party opposing entitlement, as defined pursuant to 20 C.F.R.

§ 718.204(b)(2). Taylor v. Evans & Gambrel Co., 12 B.L.R. 1-83 (1988).

| find that the miner’slast cod mining positions required heavy manud labor. Because the
clamant’s symptoms render him unable to perform heavy labor, e.g., crawl, lift and carry, | find heis
incapable of performing his prior cod mine employment.

Thereisno red dispute among the doctors who submitted reports in the 1990's, both examining
and consulting, that Mr. Ohler suffers from atotd respiratory disability. Drs. Mahotra, Schaaf, Morgan,
and Fino agree on that. The evaluations of Drs. Bloom (1984) and Parcinski (1991) are too early to be
of great use. Dr. Bloom rdied on the early, 1984, non-quaifying AGS. I1n 2000, Dr. Spagnolo found
the miner not disabled by CWP or coa mine dust exposure and that he had “highly questionable
evidence of dinicdly sgnificant lung disease” Hisopinion is so radicdly different from the four
physcians finding totd respiratory disability asto carry little weight. His statement, “[O]nly one highly
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questionable blood gas vaue (Dr. Pickerill in May 1999) over a sixteen year period raises the possibility
of aclinicaly sgnificant lung abnormadlity. . .” iswrong. Mr. Ohler had three sets of AGS between 1991
and 1999 which depicted “ qudifying” vaues. Moreover, he was the only one to question the vaidity of
Dr. Pickerill’s AGS whereas Drs. Mahotra and Ranavaya found the test vaid and Dr. Morgan did not
find it invalid.

These physician opinions, combined with the qualifying AGS, establish the miner suffersfrom a
tota respiratory disability. The more disputed question is the etiology of this disability.

The Fourth Circuit rule is that “nonrespiratory and nonpulmonary impairments have no bearing
on establishing total disability due to pneumoconioss” Jewell Smokeless Coal Corp. v. Street, 42
F.3d 241 (4th Cir. 1994). In Milburn Colliery Co. v. Director, OWCP,[Hicks], 21 B.L.R. 2-323,
138 F.3d 524, Case No. 96-2438 (4th Cir. Mar. 6, 1998) citing Jewell Smokeless Coal Corp. V.
Street, 42 F.3d 241, 243 (4th Cir. 1994), the Court wrote it had “regjected the argument that ‘[a] miner
need only establish that he has atota disability, which may be due to pneumoconiosisin combination
with nonrespiratory and nonpulmonary impairments.”” Even if it is determined that claimant suffersfrom a
totdly disabling respiratory condition, he “will not be digible for benefitsif he would have been totaly
disabled to the same degree because of his other hedlth problems.” 1d. at 534. The Benefits Review
Board has held that nonrespiratory and nonpulmonary impairments are irrdlevant to establishing total
disability, under 20 C.F.R. § 718.204. Beatty v. Danri Corp., 16 B.L.R. 1-1 (1991).® Thus, the
miner’s possible obesity, while considered, has no bearing on establishing totd disability due to
pNeumoconioss.

| find the dlaimant has met his burden of proof in establishing the existence of totd disability.
Director, OWCP v. Greenwich Collieries [ Ondecko] , 512 U.S. 267, 114 S.Ct. 2251, 129 L.Ed.2d
221 (1994), aff’ g sub. Nom. Greenwich Collieriesv. Director, OWCP, 990 F.2d730, 17 B.L.R. 2-
64 (3d Cir. 1993). | dso find the new regulations pertaining to disability have no affect on the outcome
of thisdam.

E. Causeof totd disability*

The January 19, 2001 changesto 20 C.F.R. § 718.204(c)(1)(i) and (ii), adding the words
“materid” and “materidly”, resultsin “ evidence that pneumoconiosis makes only anegligible,
inconsequentia, or inggnificant contribution to the miner’ s total disability isinsufficient to establish thet

43 The Board recently held that its earlier statement, in Carson, that “The disabling loss of lung function due to
extrinsic factors, e.g., loss of muscle function due to stroke, does not constitute respiratory or pulmonary disability pursuant to
20 C.F.R. § 718.204(c),” wasincorrect and struck the language from its opinion. Carson v. Westmoreland Coal Co., 20 B.L.R. 1-
64 (1996), mod'g on recon., 19 B.L.R. 1-16 (1994).

a4 Billingsv. Harlan #4 Coal Co.,___ B.L.R.___, BRB No. 94-3721 (June 19, 1997). The Board has held that

the issues of total disability and causation are independent; therefore, administrative law judges need not reject a Doctor’s
opinion on causation simply because the doctor did not consider the claimant’ s respiratory impairment to be totally disabling.

-33-



pneumoconiosisis a substantially contributing cause of that disability.” 65 Fed. Reg. No. 245, 79946
(Dec. 20, 2000).%

The Fourth Circuit Court of Appedls requires that pneumoconioss be a* contributing cause’ of
the daimant’ stotd disability.*® Toler v. Eastern Associated Coal Co., 43 F. 3d 109, 112 (4th Cir.
1995); Jewel Smokeless Coal Corp. v. Street, 42 F.3d 241, 243 (4th Cir. 1994). In Street, the
Court emphasized the steps by which the cause of totd disability may be determined by directing “the
Adminigrative Law Judge [to] determine whether [the claimant] suffers from arespiratory or pulmonary
impairment that is totaly disabling and whether [the clamant’ | pneumoconiosis contributes to this
dissbility.” Street, 42 F.3d 241 at 245. The Board requires that pneumoconiosis be a* contributing
cause’ of the miner’ sdisability. Scott v. Mason Coal Co., 14 B.L.R. 1-37 (1990)(en banc),
overruling Wilburn v. Director, OWCP, 11 B.L.R. 1-135 (1988).

“A clamant must betotaly disabled due to pneumoconiods and any other respiratory or
pulmonary disease, not due to other non-respiratory or non-pulmonary allments, in order to quaify for
benefits” Beatty v. Danri Corp. & Triangle Enterprises, 16 B.L.R. 1-11 (1991) aff'd 49 F.3d 993
(3d Cir. 1995) accord Jewell Smokeless Coal Corp..(So, one whose disahility isonly 10%
atributable to pneumoconioss would be unable to recover benefits if his completely unrdated physica
problems (i.e., stroke) created 90% of histota disability).

Where an Adminigrative Law Judge determines that a miner suffers from pneumoconiosis, a
medica opinion finding the miner does not suffer from the disease “ can carry little weight” in assessing
the etiology of the miner’ stota disability. Toler v. Eastern Associated Coal Co., 43 F. 3d 109, 116
(4th Cir. 1995). See Grigg v. Director, OWCP, 28 F.3d 416, 419 (4th Cir. 1994) which held if a
physician finds no respiratory or pulmonary impairment based on an erroneous diagnosis that the miner
does not suffer from pneumoconiogs, her opinion is*not worthy of much, if any, weight.” Citing Tussey
v. Island Creek Coal Co., 982 F.2d 1036, 1042 (6th Cir. 1993). These Fourth Circuit opinions have
been limited by Dehue Coal Co. v. Ballard, 65 F.3d 1189 (4th Cir. 1995), where the Court noted
Grigg involved rebutta of the interim presumption of tota disability found in Part 727.203(8)(1), based

% Effective January 19, 2001, § 718.204(a) states, in pertinent part:

For purposes of this section, any nonpulmonary or nonrespiratory condition or disease, which causes an
independent disability unrelated to the miner's pulmonary or respiratory disability, shall not be considered in
determining whether aminer is totally disabled due to pneumoconiosis. If, however, a nonpulmonary or
nonrespiratory condition or disease causes a chronic respiratory or pulmonary impairment, that condition or
disease shall be considered in determining whether the miner is or was totally disabled due to
pNEeuMoconiosis.

4 Hobbsv. Clinchfield Coal Co. 917 F.2d 790, 792 (4th Cir. 1990). Under Robinson v. Pickands Mather & Co./Ledlie
Coal Co. & Director, OWCP, 14 B.L.R. 2-68 at 2-76, 914 F.2d 35 (4" Cir. 1990), the terms “dueto,” in the statute and
regulations, means a“ contributing cause.,” not “exclusively dueto.” In Robertsv. West Virginia C.W.P. Fund & Director,
OWCP, 74 F.3d 1233 (1996 WL 13850)(4th Cir. 1996)(Unpublished), the Court stated, “ So long as pneumoconiosisis a
‘contributing’ cause, it need not be a‘significant’ or substantial’ cause.” Id.
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on x-ray evidence:*’ In such cases, the doctor's opinion finding no CWP smply contradicts the
established presumption without offering rebuttal evidence regarding the cause of the miner's disability.
Thus, | do not discredit the employer’ s physicians on this ground.

There is some evidence of record that claimant’ s respiratory disability may be due, in part, to his
undisputed history of cigarette smoking. However, to qudify for Black Lung benefits, the clamant need
not prove that pneumoconiosisisthe “sole’ or “direct” cause of hisrespiratory disability, but rather that
it has contributed to his disability. Robinson v. Pickands Mather & Co./Ledlie Coal Co. & Director,
OWCP, 914 F.2d 35, 14 B.L.R. 2-68 (4" Cir. 1990) at 2-76. Jones v. Badger Coal Co., 21 B.L.R.
1-102, BRB No. 97-1393 BLA (Nov. 30, 1998)(en banc). There is no requirement that doctors
“goecificaly gpportion the effects of the miner’s smoking and his dust exposure in cod mine employment
upon the miner’ s condition.” Jones v. Badger Coal Co., 21 B.L.R. 1-102, BRB No. 97-1393 BLA
(Nov. 30, 1998)(en banc) citing generally, Gorzalka v. Big Horn Coal Co., 16 B.L.R. 1-48 (1990).

If the claimant would have been disabled to the same degree and by the sametime in hislife had
he never been aminer, then benefits cannot be awarded. Hobbs v. Clinchfield Coal Co., 917 F.2d
790, 792 (4th Cir. 1990); Robinson v. Pickands Mather & Co., 914 F.2d 35, 38 (4th Cir. 1990).%8

The debate over the etiology of the miner’ stotd respiratory disease and disability was resolved
in my findings concerning the existence of the disease. All those physicians finding total respiratory
disability attributed it to either his CWP or pulmonary fibrosis and not smoking or hisweight. Since |
have determined that, in this case, the miner’ s pulmonary fibrosis congtitutes CWP, as defined in the Act
and regulations, i.e,, that it arose from his coa mine dust exposure, and that the miner has CWP, it is
established those afflictions are the source of histotd repiratory disability.

F. Dae of entitlement®

Bendfits are payable beginning with the month of the onset of totdl disability dueto
pneumoconiosis™® 20 C.F.R. § 725.503. Dr. Parcinski found only amild impairment in 1991, in spite
of a“qudifying” AGS result. Dr. Morgan opined the clamant’ s condition clearly developed between
1996 to 1997 and is progressing. The miner’s pre-exercise AGS was theregfter “qudifying” in
November 1999. It was at that time Dr. Mahotra found his condition significantly bad. However, he

ar See also, Hobbs v. Clinchfield Coal Co., 45 F.3d 819, 821 (4th Cir. 1995)(Hobbs I1). A physician's opinion that a
claimant is not impaired by CWP does not necessarily conflict with ajudge's legal conclusion that the claimant suffers from CWP
and may have probative value. Thisis so because the lega definition of CWP is much broader than the medical definition.

8 By adopting the ‘necessary condition’ analysis of the Seventh Circuit in Robinson, we addressed those claims. . .
in which pneumoconiosis has played only ade minimis part. Robinson, 914 F.2d at 38, n. 5.” Dehue Coal Co. v. Ballard, 65
F.3d 1189, 1195 n. 8 (4th Cir. 1995).

49 20 C..R. § 725.503(q) provides: “Each decision and order awarding benefits shall indicate the month from which
benefits are payable to the eligible claimant.”

%0 The date of the first medical evidence of record indicati ng total disability does not establish the onset date; rather,

such evidence only indicates that the miner became totally disabled at some prior point in time. Tobrey v. Director, OWCP, 7
B.L.R. 1-407, 1-409 (1984); Hall v. Consolidation Coal Co., 6 B.L.R. 1-1310 (1984).
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could have reached totd disability at any time between 1991 and 1999. Thus, | am unable to ascertain
an exact onset date. Therefore, the onset date will be the first day of the month in which hefiled his
clam. Mr. Ohler filed hisclaim on March 10, 1999. Heistherefore entitled to benefits as of March 1,
1999.

ATTORNEY FEES

Thirty daysis hereby alowed to the claimant’s counsel for the submission of such an gpplication.
Counsels attention is directed to 20 C.F.R. 88 725.365- 725.366. A service sheet showing that
service has been made upon al the partes, including the claimant, must accompany the application.
Parties have ten days following receipt of any such application within which to file any objections. The
Act prohibits charging of afeein the absence of an gpproved application.

CONCLUSIONS

In conclusion, the clamant has established that amateria change in conditions has taken place
since the previous denia, because he is now totaly disabled due to pneumoconioss. The clamant has
pneumoconioss, as defined by the Act and Regulations. The pneumoconiosis did arise out of his coa
mine employment. The daimant suffers from atota respiratory disability. Histota disability isdueto
pneumoconiods. Heistherefore entitled to benefits.

ORDER*

It isordered that the dlam of HARVEY N. OHLER for benefits under the Black Lung Benefits
Act is hereby GRANTED.

It is further ordered that the employer, ISLAND CREEK COAL COMPANY, shal pay® to
the claimant al benefits to which he is entitled under the Act commencing March 1, 1999.

A
RICHARD A. MORGAN
Adminigrative Law Judge
RAM:dmr

%1 §725.478 Fili ng and service of decision and order (Change effective Jan. 19, 2001).

Upon receipt of adecision and order by the DCMWC, the decision and order shall be considered to be filed in the office of the
district director, and shall become effective on that date.

52 20 CFR. § 725502 (8)(1)(65 Fed. Reg. 80085, Dec. 20, 2000) provides “Benefits shall be considered due after the
issuance of an effective order requiring the payment of benefits by a district director, administrative law judge, Benefits Review
Board, or court, notwithstanding the pendency of a motion for reconsideration before an administrative law judge or an appeal to
the Board or court, except that benefits shall not be considered due where the payment of such benefits has been stayed by the
Benefits Review Board or appropriate court. An effective order shall remain in effect unlessit is vacated.”
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PAYMENT IN ADDITION TO COMPENSATION: 20 C.F.R. § 725.530(a)(Applicable to claims
adjudicated on or after Jan. 20, 2001) providesthat “An operator that failsto pay any benefits that are
due, with interest, shal be considered in default with respect to those benefits, and the provisons of §
725.605 of this part shal be gpplicable. In addition, a damant who does not receive any benefits within
10 days of the date they become due is entitled to additional compensation equa to twenty per cent of
those benefits (see § 725.607).”

NOTICE OF APPEAL RIGHTS (Effective Jan. 19, 2001): Pursuant to 20 C.F.R. § 725.481, any
party dissatisfied with this Decison and Order may gpped it to the Benefits Review Board before the
decison becomesfind, i.e, a the expiration of thirty (30) days after “filing” (or receipt by) with the
Divison of Cod Mine Workers Compensation, OWCP, ESA, (“DCMWC”), by filing a Notice of
Apped with the Benefits Review Board, ATTN: Clerk of the Board, P.O. Box 37601,
Washington, D.C. 20013-7601.> A copy of a Natice of Appea must also be served on Dondd S.

Shire, Esquire, Associate Solicitor for Black Lung Benefits, at the Frances Perkins Building, Room N-
2117, 200 Constitution Avenue, N.W., Washington, D.C. 20210.

53 20 C.F.R. § 725.479 (Change effective Jan. 19, 2001).

(d) Regardless of any defect in service, actual receipt of the decision is sufficient to commence the 30-day period for
requesting reconsideration or appealing the decision.
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